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PREFACE
Background Information

Right to petition; Constitution of Kenya 2010/ County Governments Act 2012/ Standing Orders
No. 210 of Kisumu County Assembly Standing Orders

In November 2022, the County Assembly received two petitions on similar matters about the
welfare of health workers and the status of healthcare in Kisumu County. The petition on the
welfare of health workers was submitted by the Nyanza branch of the Kenya Medical
Practitioners and Dentists Union (KMPDU), and it sought the indulgence of the County
Assembly in addressing allegations of perennial delays in payment of salaries due to the
employees of the County Government. The petition was reviewed and tabled before this House
on the 2" November 2022 after which it stood committed to the Committee on Labour and
Social Welfare for legislative processing. Another petition by a section of Healthcare Workers
Union in Kisumu County equally petitioned the County Assembly to intervene on allegations of
status of healthcare workforce and healthcare service provision across public health facilities
within Kisumu County. The petition was tabled on 9" November 2022 and stood committed to
the committee on Labour and Social Welfare. The healthcare workers union, the petitioners,
included; the Kenya National Union of Nurses (KNUN), Kenya National Union of Medical
Laboratory Officers (KNUMLO), Kenya National Union of Clinical Officers (KUCO) & Kenya
National Union of Pharmaceutical Technologists (KNUPT).

In the petitions, the petitioners raised, in the two petitions, pertinent concerns around; allegations
of delays in payment of salaries due to health workers; allegations of refusal by the County
Government to promote and re-designate all healthcare workers; allegations of an illegal
withholding of salaries of some healthcare workers, and allegations of employment of healthcare
workers under illegal and discriminatory terms.

The committee has comprehensively reviewed, analyzed and legislative processed the petitions
including but not limited to hearing from and receiving both oral and written submissions from
all the relevant stakeholders and petitioners. This report is thercfore a documentation of the
findings and recommendations of the committee in its quest to offer solutions to the prayers put
forward by the petitioners.
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Establishment and Mandates of the Committee

The Committee on Labour and Social Welfare is established pursuant to Standing Order No. 193
of the Kisumu County Assembly Standing Orders and is mandated to oversight over all matters
relating to labour, trade union and relations, manpower or human resource planning, gender,
social welfare and National Youth Service.

Committee Membership
As is constituted by this House, the committee on Labour and Social Welfare is currently made
up of the following members;

Names Designation ]
1. | Hon. Zack Okoyo Chairperson
2. | Hon.Vincent Jagongo Member
3. | Hon. Alice Wajewa Member
4. | Hon. Benson Adega Member
5. | Hon. Eunice Alando Member
6. | Hon. Carren Odhiambo Member
7. | Hon. Mildred Ajumbo Member
8. | Hon. Nancy Matara Member
9. | Hon. Emily Oginga Member
10. | Hon. Boitone Ratib Member
11. | Hon. Joachim Oketch Member
12. | Hon. Jennipher Obonyo Member
13. [ Hon. Reuben Rakwach Member
Secretariat N Designation
1. | Pst. David Ochieng’ Senior Clerk Assistant
2. | Oguta Chrispine T Committee Clerk
3. Raphe;el Juma Researcher
4, | Jesca Otieno Hansard Reporter
5. | Zackary Nyalalo Sergeant —at- Arms
6. | Bill Omondi Legal Counsel
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It is now my pleasant duty to present this Report of the Committee on Labour and Social Welfare
on the Petitions by Kenya Medical Practitioners and Dentists Union (KMPDU) Nyanza Branch
and Joint Healthcare Workers Union, Kisumu on delays in payment of salaries and the general
status of healthcare workforce and service provision in public health facilities in Kisumu County.

Signed.....ccoccieeininnieieccecocceccncicrccncanans Date....ceeeeerrerroecesecinranannns
HON. ZACK OKOYO
MCA, & CHAIRPERSON, COMMITTEE ON LABOUR AND SOCIAL WELFARE
SERVICES
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1.0 INTRODUCTION
1.1 Background Information

Pursuant to Article 119 of the Constitution of Kenya, Section 15 of the County Governments Act
No.17 of 2012, and the County Assembly of Kisumu Standing Order No. 209, 210(1)(a), the
Office of the Clerk received two petitions from various unions of healthcare workers in Kisumu
County. The I* petition was submitted by the Kenya Medical Practitioners and Dentists Union
(KMPDU) concerning allegations of perennial delays in payment of salaries due to employees of
the County Government of Kisumu. The petition alleged that salaries due for August 2022 were
paid in September 2022, one month late, while salaries due for the month of September were
paid in October 2022, to justify their claims for perennial delays. The petition which was signed
by 4 officials of the KMPDU union in Western region, prayed that the County Assembly causes
the executive to put in place adequate mechanisms to ensure that their members are paid on or
before 5 of every month. This petition was tabled on 2" November 2022 and committed to the
Committee on Labour for legislative processing.

Another petition on almost similar grievances was equally submitted to the Office of the clerk on
7" November 2022 and tabled on 9" Nov. 2022. The petition presented various grievances
relating to the status of healthcare workforce and healthcare service provision across public
health facilities within Kisumu County. The petition was submitted by a joint unions comprising
of; Kenya National Union of Nurses, Kenya National Union of Medical Laboratory Officers,
Kenya National Union of Clinical Officers and the Kenya National Union of Pharmaceutical

Technologists.

Pursuant to Standing Orders No. 217(1), the two petitions were both committed to the County
Assembly Committee on Labour and Social Welfare for legislative processing and reporting.
Consequently and in line with Standing Order No. 217 (2), this report now-in constitutes the
response of the County Assembly of Kisumu on the two petitions by various health workers
unions on various grievances on status of healthcare and healthcare workforce in Kisumu

County.
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1.2 Overview of the Petitions

Statements of the Problem

Despite the similarity on the issues advanced by the petitioners, the committee herein unpacks
each of the petitions, the grievances presented and the prayers advanced in each petition.

The 1* petition by the Kenya Medical Practitioners and Dentists Union (attached as annexure
01), drew the attention of the Assembly to the following issues;

1. THAT employees of the County Government of Kisumu have had to endure perennial
delays in payment of salaries

2. THAT the salaries for the month of August 2022 were paid on 26™ September 2022 while
the salaries for the month of September were paid on 19" October 2022

3. THAT the unprecedented delays in payment of salaries have caused emotional anguish
and pecuniary embarrassment to employees

4. THAT the same has also resulted to monthly salary parades and go-slows that has
affected service delivery.

The other petition by a joint unions of Kenya National Union of Nurses, Kenya National Union
of Medical Laboratory Officers, Kenya National Union of Clinical Officers and the Kenya
National Union of Pharmaceutical Technologists (attached as annexure 02), presented the
following grievances to the Assembly;

The Unions alleged that the County Government of Kisumu has continuously abused the
fundamental and basic rights of its employees through;

(1) Perennial salary delays in contravention of Part IV Section 18 (2) (c) of the Employment
Act 2007 and a mutual agreement signed by the county government and deposited with
the Labour court

(ii) That the County Government has refused to promote and re-designate all its healthcare
workers

(iii) Allegations of illegal withholding of salaries of a section of healthcare workers for
having participated in an industrial action

(iv) Allegations of illegal and discriminatory terms of employment and coercion of
employees to sign illegal contracts contrary to Labour relations Act and Human
Resources Manual.
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The Prayers

The petitions requested the intervention of the County Assembly of Kisumu to grant the
following prayers;

The petition by KMPDU prayed that;

I.  THAT the County Assembly should cause the County Executive to put in place
mechanisms to ensure that salaries and emoluments due to employees, specifically
members of KMPDU, be paid on or before 5" of every month AND that the County
Assembly should enact any necessary laws for effective execution of their prayer.

The petition by the joint unions of Kenya National Union of Nurses, Kenya National Union of
Medical Laboratory Officers, Kenya National Union of Clinical Officers and the Kenya National
Union of Pharmaceutical Technologists, advanced the following prayers; )

II. THAT the County Assembly of Kisumu intervenes by tasking the relevant departments of
Health, Human Resources, Finance and County Public Services Board to intervene in
finding solutions for all the grievances they advanced failure to which they threatened to
resort to industrial actions including strikes and disruption of healthcare service
provision. AND

III. THAT the responsible officers of executive be summoned by the County Assembly to
explain their actions or inactions with regards to solving the grievances of healthcare
workers in Kisumu County.

1.3 Issues for Determination

Hon. Speaker, based on the grievances advanced by the petitioners and the prayers put forth for
consideration in the petitions, the committee isolates the following as the key issues for
determination in this matter;

I.  The issue of alleged perennial delays in payment of salaries and emoluments due to
healthcare workers in Kisumu County
II. The issue of alleged withholding of salaries due to some healthcare workers in the
months of January and February 2021
III.  The issues of promotions and re-designations of healthcare workers in Kisumu County
IV. The issues of alleged illegal and discriminatory terms of employment and coercion of
healthcare workers into illegal employment terms in Kisumu County
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1.4 Procedure Adopted

In its quest to provide solutions to the prayers of the petitioners, the committee sort audience
with various stakeholders; the County Department in charge of Finance, and Economic Planning,
the County Department of Health and the County Public Service Board. The committee also
reviewed and analyzed all the relevant literature, regulations and or legislations regarding
employee remunerations, health and health service provisions amongst other related literature.

The petitioners were also given an opportunity to give their oral and additional submissions on
the petition before finalization and report writing.
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2.0 LEGAL FRAMEWORK AND LITERATURE REVIEW ON THE PETITIONS

The committee therefore files the following legal framework and literature review on the
petitions and the issues raised by the petitioners as guidance to the procedures and decision of the
committee on the matter.

2.1 The Constitution of Kenya 2010
L. Right to petition: Article 37 of the Constitution of Kenya 2010 entitles every person with
the right, peaceably and unarmed, to assemble, to demonstrate, to picket, and ro present
petitions to public authorities. This therefore allows the petitioners to petition the County
Assembly on any issues including but not limited to the issues advanced in the foregoing
petitions.

II.  On issues health service provision: Article 46(1) (a) of the Constitution of Kenya 2010
gives everybody the right to the highest attainable standard of health which includes the
right to healthcare services.

III.  On Labour relations and the grievances advanced by the petitions:

a. Article 30 (2) the Constitution of Kenya 2010 provides against servitude, stavery
and forced labour.

b. Article 41 provides for fair labour practices including; the right to fair
remuneration, reasonable working conditions, to form, join and participate in
activities of trade unions.

c. Article 162 provides for establishment of a judicial system for employment and
labour relations

2.2 The County Governments Act no.17 of 2012

I.  Right to petition:

a. Section 15 of the County Governments Act No. 17 of 2012 bestows upon the
citizens the right petition the County Assembly to consider any matter within its
authority including but not limited to enacting, amending or repealing any of the
county assembly laws

b. Section 88 of the County Governments Act No. 17 of 2012 provides for the right
of citizens to petition the County Government on any matter within its functions

c. Section 89 of County Governments Act No. 17 of 2012 bestows upon the County
Government agencies the duty to respond to petitions expeditiously

d. Second schedule of County Governments Act 2012 provides for the inclusion of
various issues on how to address petitions for inclusion in County Assembly
Standing Orders.

10
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Il.  Employment and Labour relations

a. Part VII of the County Governments Act 2012 establishes the County Public

Service Board and bestows upon the agency roles and powers to undertake all

issues related and or incidental to establishment of offices, appointment of
officers on various terms including permanents, contracts, deployments,
promotions and re-designations, confirmations and secondments amongst others.
Section 55 of the Act makes provisions incidental to the promotion of the values
and principles referred to in Articles 10 and 232 of the Constitution, efficiency,
quality and productive services for the people of the county; institutions, systems
and mechanisms for human resource utilization and development in a manner that
best enhances service delivery by county public service institutions; and address
staff shortages and barriers to staff mobility between counties; amongst others.

2.3 Employment Act, 2007 (Amendments 2012/ 2014/ 2022)

Provides various provisions relevant to the issues raised in the petitions including but not limited
to; Sections 4& 5 on prohibitions against forced labour and discriminations in employment;
Section 7 terms of service; Section 15 of employees rights; Section 17& 18 on salaries and

wages and when the same are due; Part V on rights and duties in employment; and Section 87 on
complaints between employees and employers.

2.4 Labour Relations Act, 2007 (Amendments 2012)
Makes various provisions for the rights of employees to form, associate and participate in trade

union actions and activities. It also provides for recognition of trade unions and their collective
agreements, and dispute resolution mechanisms

Hon. Speaker, the committee relied on, but not limited to, the foregoing legal framework while
processing these petitions.

11

Scanned with CamScanner




3.0  SUBMISSIONS BY STAKEHOLDERS

3.1 County Department of Health

In a correspondence dated 10™ Feb 2023 ref no. CGK/EXEC.HEALTH/C.ASSEMBLY/34/VOL.

1 (202) (attached as annexure 03), the department of health services submitted as follows on
each of the issues raised by the petitioners;

Allegations of delays in payment of salaries

The department of health advised that the matter of delays in payment of salaries be addressed to

the department of Finance. Nonetheless the CECM observed that matter was of concern to all
County Government employees

Promotions and Re-designations

The CECM health noted that the matter had been addressed by the County Public Service Board

and he confirmed receipt of 253 letters of promotions and re-designation of healthcare workers
as of December 2022.

Alleged illegal withholding of salaries

The CECM in charge of health services dismissed claims of any illegal withholding of employee
salaries. However, he confirmed knowledge three categories of employees whom he termed as
whose salaries were lawfully stopped in various circumstances as discussed below;

The case of one Denis Ondego —a clinical officer who allegedly abandoned duty in 2018 but was
later reinstated on condition that he would forfeit his withheld salary. It is reported that he later
filed a case against the County Government but the same was dismissed with costs.

The case of Maurice Opetu - reportedly an official of Kenya National Union of Nurses Kisumu
Branch who allegedly proceeded for training without due approval and refused to report back to
work upon being recalled back. He was also reinstated back to duty on condition of forfeiting his

salary but instead he filed a case against the County government. The CECM indicated that the
matter is still in court and therefore stood sub-judice.

The case of staff who participated in a strike and whose salaries were withheld. The CECM
indicated that, pursuant to Section 79 (6) of the Labour Relations Act 2007, the County
Government of Kisumu, and the Council of Governors made a decision not to pay workers who
engaged on the strike during the period referenced. However, the department did not provide
evidence of cabinet decision to withhold the staff salaries and the communiqué from the Council
of Governors on any such collective decisions.

12
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Cocrcion of employees to sign illegal contracts

The department of health could not provide any comprehensive response neither could they
provide evidences on the alleged coercion cases.

Inadequate staffing

The CECM Health services accepted the staffing inadequacies in health service provision in
Kisumu County. However, he disputed the mechanisms used by the petitioners to calculate the
staffing needs in healthcare system in the County and instead advocated for and presented data
on staffing health staffing levels based on the Workload Indicating Staffing Need (WISN)
system reportedly advocated by World Health Organization (WHO). The following is the data on
health sector staffing gaps in Kisumu County as presented by the CECM Health Services as the

true reflection on the County’s staffing levels with regards to nurses and clinical officers in Level
4 facilities and below;

No of facilities (Dispensaries/ | Dispensaries Health Centers Sub  County
Health centers/ Sub County Hospitals
Hospitals)

Existing | Gap | Existing | Gap Existin | Gap

g

Kisumu East (7/4/1) 17 6 9 0 3 -2
Kisumu Central (5/1/2) 13 3 6 4 14 0
Kisumu West (4/13/3) 8 4 35 18 22 8
Mubhoroni(15/5/2) 30 15 11 6 11 1
Seme (9/9/2) 18 9 23 10 11 4
Nyakach (16/3/2) 28 13 8 4 19 9
Nyando (11/6/3) 27 16 17 10 22 -4
TOTAL (94/41/16) 141 66 109 52 102 16

The CECM health services indicated that the County Government has consistently made
budgetary adjustments aimed at improving health services staffing citing a consistent three year
consecutive budgetary increases of Kshs. 1.9b in 2018/2019, to Kshs. 2.6b in 2019/2020 and
ksh.2.8b in 2020/2021.

However, the committee notes that both the petitioners and the department presented conflicting
and unverified data on the status of healthcare workers staffing levels. Having reviewed the data
on staffing levels, the committee registers its dissatisfaction with data presented by both parties
on the status of healthcare workforce. It is necessary that a more comprehensive and specific

enquiry be conducted on the same and reported to the House for subsequent decision making and
action.

13
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3.2 County Department of Finance and Economic Planning

On the 2™ Feb 2023, the CECM Finance and Economic Planning appeared before the committee,
upon invitation, to respond to the following issues with regards to the foregoing petition;

Perennial Salary Delays

The CEC admitted that in some instances salaries have delayed as alluded by the petitioners and
this is always due to delay in disbursement of funds to the counties from the National
Government. Further implying that, as at the date of his appearance before the committee, the
County Government of Kisumu had not received funds for the last three months totaling to about
Kshs. 2 Billion. He further clarified that the County Government of Kisumu, with the approval of
the County Assembly, used to get credit from a local commercial bank that was meant for
servicing salaries in cases of delays in disbursement of funds by the national government but at
some point the program was stopped due to high charges on bank overdrafts. This occasioned the
salary delays alleged by the petitioners during the months referenced by the petitioners.
However, the CECM indicated that the program was resumed in the month of October, 2022
with new structures guaranteeing reduced charges in overdrafts and that this has since ensured
that the county has paid its salaries promptly.

Illegal Withholding of Salaries

The petitioners alleged concerns of illegal withholding of salaries due to some section of health
workers. The committee sought clarifications from the CECM Finance on the said allegations
and he responded that the issue around decisions as to who is paid and who is not paid is a
decision of the County Secretary, Human Resource and the Payroll and not the County Treasury.
However, the Human Resource Director, who was present in the meeting, admitted that indeed
the County Government of Kisumu through a cabinet decision, withheld the salaries of a section
of healthcare workers for a period of two months. And that the salaries were withheld due to
abscondment of duty.

33 County Public Service Board
The Committee therefore invited the County Public Service Board to respond to the some of the

issues raised by the petitioners which were directly relevant to their mandates and functions. The
issues highlighted for response by the Board included;

i. Inadequate staffing of healthcare workers
ii. Re-designations and promotions
iii.  Allegations of discriminations and illegal terms of employment

14
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The Board appeared before the committee on the 8" December 2022 and provided the responses
as indicated below;

Failure of the County Government of Kisumu to Employ Adequate Healthcare Staffs

The County Public Service Board indicated that recruitments are done on need basis and upon
requests by relevant departments i.e. Health department for this case. The Board indicated that
any gap in recruitment cannot be blamed on them as the same can only be acted upon receipt of
official requisitions and budgetary allocations and availability of funds within the departments
for purposes of recruitment.

The Board responded thus any gaps in staffing in health facilities can only be due to either

financial inadequacies and or lack of requisitions for additional staff from the department of
health.

Re-designations and Promotions

On re-designations, the Board indicated that they had actualized requests from the department of
health to re-designate and promote various staffers within the department. The Board indicated
that on 24™ June, 2020, the Health department did a letter Ref: CGK/CS/ADM.57/CPSB/VOL.
I1I/ 31 requesting for re-designations and promotion of its staffs across different health facilities
in the County and on 23 July, 2020, the board in response then did a letter Ref:
KCPSB/38/07/2020 with a list and copies of letters of 234 healthcare staffs who had been re-
designated and another list of personnel already re-designated by August 2022. (Documents
availed to the committee). The list of promoted healthcare workers was submitted to the
committee for review and noting.

Employment of Healthcare Workers under Illegal and Discriminatory Terms

The petitioners also alleged that the Board was employing healthcare workers in a discriminatory
manner and engaging them on illegal employment terms. While appearing before the committee,
the Board clarified the procedures and processes used in employment in public service for
purposes of clarity and noting by the committee. It was noted that upon receipt of official
requisitions and confirmations of availability of funds for recruitment, the Board does public
advertisement outlining the terms and conditions for any such vacancies for any willing and

qualified persons to apply without any form of coercion.

15
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3.4  The Petitioners {(Kenya Medical Practitioners and Dentists Union, Kenya Health
Workers Union — {Kenya National Union of Nurses (KNUN), Kenya National Union of
Medical Laboratory Officers (KNUMLO), Kenya National Union of Clinical Officers
(KUCO) & Kenya National Union of Pharmaceutical Technologists (KNUPT)}

The petitioners made both oral and written submissions on the key issues of their petitions before
the Committee. A part from submitting the petition and the issues raised therein, the petitioners
(with the exemption of KMPDU) appeared before the committee on 3™ March 2023 and
buttressed their earlier submissions.

In summary, the petitioners submitted the following;

I That the promotions reported by the County Public Service Board had not been effected
on the payslips of the affected officers up to the time of meeting the petitioners
I.  They registered their dissatisfaction with the action(s) of the County Assembly in their
previous attempts at addressing the same issues in previous similar petitions.
IIl.  They indicated that their previous attempts and the grievances they registered with the
County Assembly bore very little if not any fruit in resolving the challenges affecting the
health workers in Kisumu County

Specifically, the following issues emerged from the submissions by the petitioners;

IV. Staff Shortages: The healthcare workers decreed a biting staff shortage in majority of
health facilities. They provided sample data (attached) demonstrating the requisite
number of healthcare staff required in selected facilities Vis a Vis the number of workers
available and engaged in the same. A sample included; Ahero sub county hospital which
was reportedly having a deficit of 115 nurses, Kombewa county hospital with a deficit of
37 clinical officers, Chulaimbo County hospital with a deficit of 35 lab technicians,
Nyang’ande sub county hospital kaving only 6 nurses against a required number of 26,
and Jaramogi Oginga Odinga Teaching and Referral Hospital with 312 nurses against a
requisite number of 502.

V. Delays in payment of salaries: This was observed to be a frequent occurrence with an
example given of salaries for the month of August 2022 which was paid on 26™
September 2022 while the salaries for the month of September which was paid on 19"
October 2022.

VL. Promotions and Re-designations of Healthcare workers: The union presented sampled
list of officers who received letters of promotions in the month of December 2022 and
whose promotions were reportedly supposed to commence with effect from Dec 2022 but
has never been effected in their terms of employment nor their pay slips (attached as

annexure 04).

16
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