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PREAMBLE

Mr. Speaker

The Kisumu County Public Participation Policy was tabled before this Hon. House by the Hon.
Ken Ooko (Leader of the Majority Party) (annex i) and consequently referred to the Sectoral
Committee on the Administration of Law, Justice, Good Governance, Constitutional Affairs and
Security to consider the Policy with a view of recommending approval or disapproval before this
Hon. House pursuant to Article 185 of the Constitution and Standing Order No. 193 of the Kisumu
County Assembly Standing Orders.

ESTABLISHMENT AND MANDATE OF THE COMMITTEE

Mr. Speaker and Hon. Members;

The Sectoral Committee on the Administration of Law, Justice, Good Governance, Constitutional
Affairs and Security is established pursuant to Standing Order No. 193 of the Kisumu County
Assembly Standing Orders. Under the Second Schedule to the said Standing Orders, the
Committee is mandated to consider all matters related to:

referendum, further Devolution in the County, issues of Integrity, Ethics and Conflicts of
Interests including Anti-corruption and Human Rights, ensuring and coordinating the
participation of communities and locations in governance at the local level and assisting
communities and locations in governance at the local level and assisting communities and
locations to develop administrative capacity for the effective exercise of the functions and
powers and participation in governance at the local levels; administration of law and
Justice, including working and collaborating with national government operatives within
the County especially on security matters.

The Committee was constituted in 6™ July, 2023 and is currently composed of the following
members:

1. Hon. Moses Ochele Chairperson

2. Hon. Reuben Rakwach Vice Chairperson
3. Hon. Mariam Abeid Member

4. Hon. Anne Ochola Member

5. Hon. Samwel Onyango Member

6. Hon. Vincent Jagongo Member
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7. Hon. James Were Member

The Secretariat of the Committee comprises the following:

1. Mr. Harman Moses — Clerk Assistant

2. Mr. Patrick Okoyo — Hansard Officer

3. Mr. Kennedy Okise — Serjeant-at-arms

The Minutes of the Committee deliberations on the Kisumu County Public Participation has been
referenced in the Committee Minutes with Ref. No. MIN.28/JLAC/23, MIN.29/JLAC/23,
MIN.30/JLAC/23 and MIN.31/JLAC/23.
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CONSTITUTIONAL AND LEGAL FOUNDATION OF PUBLIC PARTICIPATION.
Mr. Speaker

The importance and place of this Policy is founded on the right to political participation as the foundation
of public participation. Article 1(2) of the Constitution of Kenya enunciates this point on sovereignty of the
people. It states that Kenyans may exercise their sovereign power either directly or through their
democratically elected representatives. The language of this provision resonates with article 21 of the
Universal Declaration on Human Rights (UDHR), article 13 of the African Charter on Human and People’s
Rights (ACHPR) and article 25 of the International Covenant on Civil and Political Rights (ICCPR).! It has
been held that by dint of article 1(2) of the Constitution of Kenya, Kenya is both a representative and
participatory democracy.?

Avrticle 10 of the Constitution of Kenya includes public participation as a national value and principle of
governance. Sub-Article 2 (a) of the article explicitly mentions ‘participation of the people’ as such. This
value and governance principle is supposed to be adhered to whenever a °...state organ, state officer, public
officer and all persons...enacts, applies or interprets any law...” The Court of Appeal in Independent
Electoral and Boundaries Commission v. National Super Alliance Kenya and 6 others (2017) eKLR made
a firm determination that Article 10(2) of the Constitution is justiciable and enforceable. The court held that
a person can sue another on account of an infringement of these provisions of the Constitution. In other
words, a ‘violation can found a cause of action’®

Acrticle 118 of the Constitution directly invokes public participation in legislative process. The provision
states ‘Parliament (read County Assembly) shall...facilitate public participation and involvement in the
legislative and other business of Parliament and its committees.” By dint of this constitutional provision,
Parliament is compelled to engage the public in the process of law making or other legislative business.
This is only limited where the Speaker of the relevant house of legislation determines that there are
justifiable reasons for the exclusion of the public.

Reasonableness and threshold of Public Participation.
Mr. Speaker and Hon. Members;

In the consideration of this Policy; the Committee was determined to establish whether the Policy has
introduced a means of determining whether there has been an efficient and reasonable public participation
whenever the County Government is called upon to do so and whether competent County Government
organs are intended to be established in the policy that may interrogate the entire process leading to the

! Kenya Small Scale Farmers Forum and 6 others v. Republic of Kenya and 2 others (2013) eKLR, paragraph 47

2 John Muraya Mwangi and 501 others v. Minister for State for Provincial Administration and Internal Security and
4 others (2014) eKLR, paragraph 76 to 79 and Milly Glass Works Ltd and 3 others v. County Government of
Mombasa and 2 others (2016) eKLR, paragraph 17

3 Independent Electoral and Boundaries Commission v. National Super Alliance Kenya and 6 others (2017) eKLR,
paragraph 213
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enactment of a legislation or policy; from the formulation of the legislation to the process of enactment of
the statute* or policy to ensure that efficient Public Participation has been done.

The Committee was also moved to rely on a reasonable test to evaluate the competency of the Public
Participation administrative framework proposed in the Policy and determine whether the framework, so
proposed; is capable of administering sufficient public participation in Kisumu County. This test is
predicated on the finding of the High Court in the Mui Coal Basin Local Community & 15 Others v
Permanent Secretary Ministry of Energy & 15 Others (2015) eKLR where the Court held that the
reasonable test and the appropriate threshold for public participation is as follows;

a) That the public participation exercise must accord with the nature of the subject matter,

b) That public participation must be innovative to adjust to ensuing circumstance of the subject
matter;

c) That efficient public participation enables timely access to relevant information,

d) That public participation must be inclusive and

e) That public participation should not usurp the role of the office holders of an authority.

One curious decision to note is that public participation need not take place at the prelegislative phase. In
Kenya Association of Stock Brokers and Investment Banks v. Attorney General and Another (2015) eKLR
(paragraph 90) and Kenya Small Scale Farmers Forum and 6 others v. Republic of Kenya and 2 others
(2013) eKLR (paragraph 47) the High Court held that public participation need not take place at the pre-
legislative phase. The court laid emphasis on the conformity of the actions of the legislature with the rules
of public participation that it laid for itself. This is limited to a legislative process. However, this does not
excuse non-legislative bodies that are making legislative proposals from ensuring public involvement in
the process.

POLICY BACKGROUND.
Mr. Speaker and Hon. Members

The Kisumu County Public Participation Policy is the expression of what the Kisumu County
Government wants to achieve and it is a statement of government commitment, which articulates
basic principles to be pursued to attain specific goals and actions on matters where Public
Participation is required. The Policy establishes the frameworks within which Kisumu County
must function by deciding the Public Participation goals to pursue and how to pursue them.

The Policy seeks to provide the enabling framework that will guide citizen engagement in county
governance and decision-making processes to ensure effective and meaningful public
participation. The Policy in particular aims to enable all citizens, state and non-state actors
including the civil society, the private sector and citizens including the marginalized communities
and vulnerable groups to participate in every aspect of county governance and development, and
to ensure effective exercise of the functions and powers of the county government at all levels.

4 Law Society of Kenya v Attorney General Nairobi Petition No.318 of 2012 [2013] e KLR
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The policy provides guidelines and mechanisms for the facilitation, management, coordination and
financing of public participation as a function within the county governance system.

This analysis is conducted based on the background that this Policy is designed to meet political
and social ends in accordance with the Constitution, 2010. On the political front, this Policy is to
be conditioned to help political leaders to translate party agenda and political visions into public
programs and actions and must provide the platform for the executive authority to steer the
processes leading to the achievement of County goals and priorities. On the social front, this policy
is proposed to bridge inequalities and distortions in the conduct of Public Participation within the
County in order to fulfill both allocative and distributive justice.

It is intended here to review the Policy to establish whether the Policy is relevant, practical and in
accordance with the law and the Constitution.

POTENTIAL LEGISLATIVE AND LEGAL ISSUES ON THE POLICY

Mr. Speaker and Hon. Members;

Following the Committee’s scrutiny of the Policy, the Committee made the following inconsistent
reliance on existing legislations:

Basis of the Policy on the Kisumu County Public Participation Act, 2015.

The Kisumu County Public Participation Act, 2015 (hereinafter the ‘Act’) is the County Law on
public participation currently under enforcement. The Policy notes that one of its purpose is to
remedy the implementation challenges faced by the Act and seems to infer that the Act is sufficient
but lacks regulations and policies for implementation.

It 1s important to mention at the onset that in the normal legislative ordering, a policy cannot
remedy an implementation challenge or a legal problem of a Statute. In terms of implementation,
the right recourse is to formulate a regulation, however if an Act of the Assembly is legally fatal
then best procedure would be to amend or repeal the Act. Nevertheless, be it as it may, the policy
has not provided an analysis of the Act to indicate exactly where the problems are.

The Policy has also failed to indicate its legal framework on the Act despite noting that it intends
to address its challenges. (See 1.3 under Public Policy Challenge in Kisumu, 3.3, 3.3.1 and 3.3.3
also 3.5).

Basis of the Policy on the Kisumu County Access to Information Bill, 2014

The Policy’s County Legal Framework is noted to include the Kisumu County Access to
Information Bill, 2014. It is observed that the Kisumu County Access to Information Bill, 2014
was never gazetted into law in accordance with the requirement of the County Governments Act,
2012 and the Constitution, 2010. It is therefore legally fatal for the policy to found its legal basis
on a non-gazetted legislation. (see 3.3.3 of the Policy)
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Basis of the Policy on the Kenya Policy on Public Participation.

It is further observed that pursuant to the records at the State Law Office, the Kenya Policy on
Public Participation was never approved by Parliament and is not in operation. This policy
therefore cannot place its foundation or part of its proposals on a National Policy alien to
Parliament. (see 3.5 of this Policy).

Basis of the Policy on the Kisumu County Integrated Development Plans (2018-2022).

The Kisumu County Integrated Development Plan which is a five-year development plan is
intended to remain operational only during its tenure. It is observed that this Policy has placed
reliance on the Kisumu CIDP (2018-2022) which is now expired and consequently replaced with
the Kisumu CIDP (2023-2027). (see page 30 under 3.5 of this Policy).

Consequently, if need be, the policy should be conditioned in accordance with the current County
Integrated Development Plan.

Policy Measures

Under the Institutional Policy Measures proposed in the Policy, it is proposed certain
responsibilities to be conducted by the Office of Public Participation established in accordance
with Section 8 of the Act. The Nature of the ‘Office’ as established in the Act is a committee or an
office under the public service board is not clear and it would be fatal for the Policy to rely on such
an office who clear legal basis is not founded.

Policy Statements

It is observed that most Policy Statements in the Policy have used the word ““shall”. It is to be noted
that the use of the word “shall” under 5.1.2 (Policy Statement) contradicts the policy language.
Strong action words such as will, must, are responsible for, etc are normally used in policies to
express the authoritative actions by the government. Policy is not an intention, promise or a
gamble. It is an authoritative decision by the government on what should be done or what should
not be done. Consequently, the word “shall” while used in legislative texts to mean a compelling
obligation, when used in Policies is imprecise and can indicate either an obligation or a prediction.

Implementation Framework.

Under 6.2.1 (Institutional Implementation Framework) roles and responsibilities have been
defined for the Town Committees. It is to be noted that Kisumu County no longer has town
committees but the same has been replaced with Boards of Municipalities.
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Other Potential Legislative Issues.

The following are some of the potential legislative Issues that needs to addressed in the Policy.

1.

The Policy has failed to establish a means of determining whether there has been an efficient and
reasonable public participation whenever the County Government is called upon to do so and no
County Government organ (s) has been established in the policy to interrogate the entire process of
public participation® to ensure that efficient Public Participation has been done. The Policy has
however placed reliance on the Office of Public Participation established in the Kisumu County
Public Participation Act, 2015 which the Committee has observed to be legally untenable.

The Policy has not defined what is an effective, reasonable and meaningful opportunities
for public participation, despite mentioning that its main object is to address these
challenges by setting an enabling policy framework and mechanisms for ensuring effective
and meaningful public participation in county governance, decision-making and
development processes at all levels. (See 1.3 of the Policy)

While the policy has provided for an access to information as one of the threshold for public
participation, it has not defined:

a) what entails a “reasonable opportunity to be heard” which is a major component of
public participation (see Institute of Social Accountability and Another v National
Assembly Petition No.71 of 2013).

b) components/parts of information to the public (see Law Society of Kenya v Attorney
General and Another (2016) eKLR, paragraph 221, Milly Glass Works Ltd and 3
others v. County Government of Mombasa and 2 others (2016) eKLR, paragraph
33 : Note that in this Cases Information to the Public must contain two parts, ie,
an explanation of the decision, law or policy that is intended to be passed’.The
public should be made aware of the rationale of this decision in order to adjudge
its efficacy or efficiency, and an invitation to participate to make themselves
heard)

The Policy lacks notes on its Financial Implication which is intended to inform the public
and the implementing organs of the Policy, the financial consequence of this Policy on
Public Funds/ Expenditure.

The Policy should define the modalities of public participation on long term policies, short
term policies, Bills of the Assembly, emergency response policies.

5 Law Society of Kenya v Attorney General Nairobi Petition No.318 of 2012 [2013] e KLR
5 Milly Glass Works Ltd and 3 others v. County Government of Mombasa and 2 others (2016) eKLR

Page | 10



The Committee further noted that though sections 87 and 91 of the County Governments Act, 2012
respectively establish detailed principles and modalities and platforms for citizen participation in policy
formulation and legislation, the modalities of quantitative and qualitative participation proposed in the
Policy is still wanting. By quantitative participation, reference is made to both the amount or extent of
information disseminated by the County Government; and also to the widest possible extent to the citizens
concerned. By qualitative participation, reference is made to the extent of both the information and the
array of citizens who would engage in meaningful debate of the proposals for legislation by the County
Government. ’

Without taking away the sting in Judge Sacks judgment in Minister of Health vs. New Clicks South (PTY)
Limited, that what matters is that at the end of the day a reasonable opportunity is offered to members of
the public and all interested parties to know about the issue and to have an adequate say, what amounts to
reasonable opportunity does not only depend on the circumstances of each case, but more importantly also,
the manner (quality) of presentation of both the opportunity and the material of the proposals to be
considered.

RECOMMENDATION.

Mr. Speaker and Hon. Members

Since this public policy is about the long-term, its policy statements should be futuristic and long-
range rather than have a short-term perspective. The Policy should therefore be able to
accommodate the current priorities of the County Government in its CIDP (2023-2027), and take
into consideration the current proposed legislation on Public Participation which was read a first
time in Parliament on the 23™ of September, 2023. Consequently, the Policy should not find its
basis on the Kisumu County Public Participation Act, 2015 but instead should provide an analysis
on the Act with a view of establishing a rationale for its amendment or repeal.

The Committee therefore recommends:

1.  THAT this Hon. House approves the Policy as now is. However, the publication and
commencement of the operationalization of the Policy be enforced after thirty (30) calendar
days upon the amendment of the Policy based on the matters raised in this Report.

CONCLUSION.

In conclusion, the Committee having considered the Kisumu County Public Participation Policy
the Committee therefore recommends that this Hon. House adopts this Report with amendments
for inclusion at the Second Reading Stage.

I wish to callupon Hon. ........................... to Second.

’ Diani Business Welfare Association and Others v County Government of Kwale [2015] eKLR
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FOREWORD

The County Government of Kisumu has developed this Public Participation Policy as the county’s overarching
framework for public participation. In this policy, public participation is conceptualized as the process by which citizens
either as individuals, organizations, groups or communities (also known as stakeholders), take part in the conduct of
county affairs, interact with the government and other non-state actors to influence decisions, policies, programs,
legislation and service delivery and on other matters concerning the governance of the county. The County Government
of Kisumu recognizes public participation as a defining element of democratic and participatory governance and a
vital means for ensuring the legitimacy of government decisions and actions. The County Governments’ commitment
to public participation is to be demonstrated through various efforts including the enactment of the Kisumu County
Participation Act 2015, which will undoubtedly need to be reviewed and amended in light of the emerging issues
identified by this policy.

Kisumu County Public Participation Policy envisions an open, people-centred, responsive and accountable governance
and a participatory development system. The Government acknowledges that good and democratic governance is
achievable in the county with effective, meaningful and institutionalized public participation. In this regard, the
document provides policy direction and guiding principles for effective and meaningful public participation in county
governance and development at all levels. The main objective of the policy is to provide the enabling framework for
effective and meaningful public participation in county governance. The policy also provides the framework for
coordination of stakeholders involved in the governance and development of the county.

The Government is however, cognizant of the various challenges to ensuring that public participation is indeed
effective and meaningful. These include inadequate funding of public participation mechanisms and interventions,
inadequate coordination of stakeholders and limited access to civic education opportunities. The policy specifies the
measuresand strategies that the county government, citizens and non-state actors will need to take to fill the gaps
and address thechallenges that hinder the realization of effective and meaningful public participation in the county
affairs.

An integrated, coordinated, cooperative and consultative policy implementation approach will therefore involve various
actors at all levels of the county government in accord with the principles of interdependence, consultation
and cooperation. The County Government of Kisumu will put in place andstrengthen the necessary mechanisms to
facilitate the implementation of the policy, and to ensure that all public bodies in the county engage citizens effectively as
required by the Constitution of Kenya and other related national and county legislations. The government in collaboration
with development partners will provide the necessary financial and technical resources required for the implementation
of the policy.

Together, we will build a truly open, people-centred, responsive, accountable, prosperous and peaceful county
where all residents enjoy high quality life and feel respected and at home.

H.E. PROF. PETER ANYANG’ NYONG’O
THE GOVERNOR
COUNTY GOVERNMENT OF KISUMU
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PREFACE

The Constitution of Kenya 2010 identifies public participation as one of the national values and principles of governance
that bind all state organs, state officers, public officers and all persons in the application and interpretation of the
Constitution, enactment and application of laws as well as the making and implementation of public policy and decisions. The
Kisumu County Public Participation Policy therefore seeks to provide the enabling framework to guide and ensure effective and
meaningful public participation in the county governance and decision- making at all levels. The Policy in particular aims to
enable all citizens, state and non-state actors including the civil society, the private sector and citizens including the
marginalized communities and vulnerable groups to participate in every aspect of county governance and development, and
to ensure effective exercise of the functions and powers of the county government at all levels.

The goal of this policy is thus to provide enabling framework and modalities for effective facilitation, management and
coordination of public participation in governance, decision-making and development processes throughout the county of
Kisumu. The policy is undergirded by both constitutional and operational principles and values considered crucial for
effective and meaningful public participation by all. To ensure effective facilitation,management and coordination
of public participation in county governance, decision-making and development, the Policy provides guidance on
measures and strategies to be undertaken by the county government, citizens, state and non-state actors at all levels.
The policy measures and strategies focuson the following key areas:

Facilitation of civic education for meaningful public participation

Ensuring access to timely information for informed public participation

Facilitation of public participation processes in decision-making

Promoting inclusive participation of marginalized communities, minorities and vulnerable groups
Strengthening public complaint management, feedback and reporting system

Building institutional capacity for effective public participation

Strengthening multi-sectoral and intergovernmental coordination

Strengthening legal and policy environment/framework

Sustainable financing and public investment

Strengthening research, monitoring, evaluation and social accountability systems

SO oo O 0O oD
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The Policy implementation approach will involve a highly participatory, multi-sectoral, collaborative, consultative,
cooperative and coordinated strategy. The policy measures and strategies shall be implemented through various
instruments including legislation, regulations, by laws, guidelines, standard operating procedures, county
investment plans, annual work plans and budgets among others. To determine the success of implementation, the
policy and its associated investment plans shall carefully be monitored and evaluated at various policy implementation

levels.

JUDITH OLUOCH
COUNTY EXECUTIVE COMMITTEE MEMBER

DEPARTMENT OF PUBLIC SERVICE, COUNTY ADMINISTRATION, PARTICIPATORY DEVELOPMENT &

OFFICE OF THE GOVERNOR
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GLOSSARY/DEFINITION OF TERMS

Accountability: means answerability to the people: an open transparent system which permits the free flowof forward
and backward information and in which leaders are answerable to the people.

Coordination: refers to the ability or process of organizing different stakeholders to ensure that they worktogether in
harmony, effectively and efficiently.

Facilitation of Public Participation: to facilitate means to “make easy or easier” or t0 “promote”; “takingsteps to
ensure the public is involved or is brought into the matter”

Mechanisms/Structures: Are channels through which the public constructively engages in countygovernance

Performance Management: Involves setting performance indicators, developing performance contracts, cascading them
through the county public service, measuring the results, reporting and using the information for decision-making.
Performance contracting, monitoring and evaluation, are key instruments of performance management.

Public Participation: refers to the process by which citizens, as individuals, groups or communities (also known as
stakeholders), take part in the conduct of public affairs, interact with the state and other non-state actors to influence
decisions, policies, programs, legislation and provide oversight in service delivery, development and other matters
concerning their governance and public interest, either directly or through freely chosen representatives

Standards: means the act or process of public participation is developed and accepted by the stakeholders as of the
desired content and quality. The standards are based on the consensus of different interested parties, users, and by
the two levels of government.

State Actors/Duty Bearers: State Actors include National and County Government officials or agencies that are legally
mandated to facilitate public participation in all aspects of decision-making.

The public: means all the people resident in Kisumu County and who associate with matters of commoninterest in
the governance of the County Government of Kisumu. When used in relation to public participation in this Policy, the
public means—

(a) the residents of the county;
(b) the rate payers of a city, municipality or town within the county;

(c) any resident civic organization or non-governmental, private sector or labour organizationwith an
interest in the governance of the county, city or municipality or town within the county;

(d) non-resident persons who because of their temporary presence in the county, city, municipality or
town make use of services or facilities provided by the county, city, municipality, or town.

(e) For the purpose of this Policy, the public are also Non-State Actors.
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CHAPTER ONE: INTRODUCTION AND
BACKGROUND

1.1 Introduction

Public participation is one of the foundational principles of democracy and an essential requirement of
democratic governance, the rule of law, social inclusion, the fulfilment of human rights and sustainable development.
Participation makes decision-making more informed and sustainable, and public institutions more effective,
accountable and transparent, which in turn enhances the legitimacy of decisions and their ownership by all members
of society.! The Constitution of Kenya, 2010 under Article 10 identifies public participation as one of the national
values and principles of governance that bind all state organs, state officers, public officers and all persons in the
application and interpretation of the Constitution, enactment and application of laws as well as the making and
implementation of public policy and decisions. TheKisumu County Public Participation Policy therefore aims to
guide and enable effective and meaningful public participation in the governance and management of all Kisumu
County affairs at all levels of the administration as well as the realization of the right to development.

1.2 The concept and significance of public participation

Article 1 of the Constitution of Kenya, 2010 vests all sovereign power in the people of Kenya to be exercised
at the national and county levels either directly or through democratically elected representatives. The sovereign
power of the people is exercised through their participation in governance and decision-making. Article 25 of the
International Covenant on Civil and Political Rights recognizes the right to participation in public affairs, which
includes the right to take part in the conduct of public affairs; the right to vote and to be elected; and the right to
have access to public service. Article 10 of the Constitution of Kenya identifies public participation as one of the
binding national values and principles of governance.

The International Association for Public Participation (IAP2) defines public participation as any processthat involves
the public in problem-solving or decision-making and that uses public input to make better decisions.2 The Kenya
National Policy on Public Participation defines public participation as the process by which citizens, as individuals,
groups or communities (also known as stakeholders), take part in the conduct of public affairs, interact with the state
and other non-state actors to influence decisions, policies, programs, legislation and provide oversight in service
delivery, development and other matters concerning their governance and public interest, either directly or through
freely chosen representatives.3

The County Public Participation Guidelines, 2016 describes public participation as a two-way interactive process
where the duty bearer communicates information in a transparent and timely manner, engages the public in
decision-making and is responsive and accountable to their needs.* The Kisumu CountyPublic Participation Act
2015, defines public participation as any process that directly engages the public in decision-making and gives full
consideration to public input in making that decision. To institutionalize public participation, the Act establishes
modalities and mechanisms to facilitate and co-ordinate public participation in the governance of the County.
Figure 1 below illustrates what public participation entails.

1 Office of the High Commissioner for Human Rights, Guidelines for states on the effective implementation of the right to participate in
public affairs. https:/iwww.ohchr.org/sites/default/files/Documents/Issues/PublicAffairs/GuidelinesRightParticipatePublicAffairs_web.pdf
2 International Association for Public Participation (IAP2), IAP2 Code of Ethics for Public Participation Practitioners,
https://www.iap2.0rg/page/ethics

3 Office of the Attorney General & The Department of Justice (2018), Kenya Draft Policy on Public participation September, 2018

4 Ministry of Devolution and Planning & Council of Governors (2016) County Public Participation Guidelines, January 2016
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Figure 1:What public participation entails

Informing the public by providing information to help them understand the issues, options and solutions

Consulting with the public to obtain their feedback on alternatives or decisions

Involving the public to ensure their concerns are considered throughout the decision process, particularly
in the development of decision criteria and options

Public Participation Forms

—— Collaborating with the public to develop decision criteria and alternatives and identify the preferred solution

—— Empowering the public by placing final decision-making authority in their hands

Source: County Public Participation Guidelines, 2016

Public participation is an ongoing process of people’s active involvement in decision-making at different levels of
governance in matters that concern them. The primary function of public participation is to develop the
democratic characteristics of the government or state and ensure support for and legitimacy of the political system.®
Effective public participation gives people the power to shape both the process and outcome of a decision-making
process. It is essentially a means of enabling and empowering thepeople to be actively involved in the creation and
implementation of structures, systems, policies, laws, plans and programmes that serve their interests. To achieve
this, public participation requires buildingcitizens’ civic capacity through civic education and information sharing
to understand what their roles and responsibilities are, what actions they need to take to be meaningfully involved in
decision-making and to effectively engage with authorities or stakeholders based on mutual respect. Public
participation therefore means much more than mere consultation with or involvement of the people in an
initiative. It only becomes meaningful if people are empowered to engage and become active contributors in
their ownlives rather than passive recipients of information, decisions and services. It entails listening to what
people have to say and want and adapting the approach respond to accordingly. By so doing, the government is
most likely to win the trust and confidence of the majority, if not of all the people, to thecourse of action being
pursued.

Effective public participation requires enabling conditions such as clear mechanism for participation and
communication channels between citizens and government, and that the actors, private individuals and organisations,
need to have an understanding and knowledge of the issues and public processes to engage meaningfully. While
the supply side of participation requires that enabling systems, mechanisms and frameworks are in place, the extent
to which participation achieves its intended objectives largely depends on how the demand side (the public) is
organised, enabled, informed and engaged on the issues they seek to influence.” To this end, the Constitution
emphasises the need for the county governments

50yaya Charles (2012), People’s Participation and Public Engagement in Devolved Governance and Development: Non State Actors (NSAS)
Practitioners’ Programming Reference Guide, Ministry of Justice, National Cohesion and Constitutional Affairs, December 2012

6 Oyaya Charles (2012), People’s Participation and Public Engagement in Devolved Governance and Development: Non State Actors (NSAS)
Practitioners’ Programming Reference Guide, Ministry of Justice, National Cohesion and Constitutional Affairs, December 2012

7 Oduor Chrispine, Wanjiru Rose and Kisamwa Festus L (2015), Review of status of Public Participation, and County Information
Dissemination Frameworks, A Case Study of Isiolo Kisumu, Makueni and Turkana Counties, Institute of Economic Affairs, Nairobi
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to coordinate and build the capacity of communities to participate in governance including the effective exercise of
the functions and powers of the county governments at the local level.®

By engaging in public participation, the public exercise their sovereign power and human right to participate in
decision-making. The significance of public participation including strengthening democratic governance; improving
accountability; enhancing public confidence in and support to the decision-making processes; enhancing legitimacy
of public institutions, decisions and actions; enhancing quality of decisions and ownership; helping alleviate
social conflicts and disputes; and providing additional skills, knowledge and learning opportunities to all. Other
benefits of public participation include citizen empowerment; the generation of new, diverse and innovative ideas
and actions; enhancement of citizen government relations; appropriate prioritization of projects; improved
delivery of public services and; governments responsiveness.®

Conversely, insufficient public engagement limits the power of the people to participate in democratic
governance and development. Since public participation is now a justiciable right under the Constitution of Kenya
2010, inadequate public participation by the citizens in policy and legislative processes has led to numerous court
interventions contributing to an emerging jurisprudence that is slowly defining andamplifying the boundaries of
what should constitute public participation in policy formulation, legislation, planning and budgeting among other
processes. For example, in the case of Gakuru R. and others vs Kiambu County Government, the petitioners
contended that the Kiambu Finance Act, 2013 gazetted vide Kiambu County Gazette Supplement No. 8 (Act No. 3)
violated various provisions of the Constitution and that the same was null and void on the grounds that no
consultations took place and no invitations were made by the Respondents before the said Act was enacted. In his
ruling, Justice Odunga held that:

“Public participation ought to be real and not illusory and ought not to be treated as amere
formality for the purposes of fulfilment of the Constitutional dictates. It is my view that it
behooves the County Assemblies in enacting legislation to ensure that the spirit of public
participation is attained both quantitatively and qualitatively.... I hold that it isthe duty of the
County Assembly in such circumstances to exhort its constituents to participate in the process
of the enactment of such legislation by making use of as many fora as possible such as
churches, mosques, temples, public barazas, national and vernacular radio broadcasting
stations and other avenues where the public are known to converge to disseminate information
with respect to the intended action. "0

1.3 The public participation challenge in Kisumu County

Kisumu County has made tremendous efforts in putting in place an enabling legal and institutional
environment for facilitating public participation in county governance and decision-making process. Inaddition,
the County has established Sector Working Groups that provide opportunity for public input in the planning and
budget making processes; and created Information Communication Technology (ICT) platform with a toll-free
number to facilitate the public to ask questions in any department on basic service

8COK 2010, Schedule 4 clause 14 states, “ensuring and coordinating the participation of communities and locations in governance at
the local level and assisting communities and locations to develop the administrative capacity for the effective exercise of the functions and
powers and participation in governance at the local level” is one of the functions of the county governments.

9 Oduor Chrispine, Wanjiru Rose and Kisamwa Festus L (2015), Review of status of Public Participation, and County Information
Dissemination Frameworks, A Case Study of Isiolo Kisumu, Makueni and Turkana Counties, Institute of Economic Affairs, Nairobi

10 Gakuru R. and others vs Kiambu County Government, Petition No 532 of 2013 Republic of Kenya in the High Court in the case of
Gakuru R. and others vs Kiambu County Government
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delivery, financial matters and other county affairs on public projects.i! The County has also established Public
Complaints Boards in all Wards with the aim of enabling the public to launch complaints anonymously and
report corruption and mismanagement of County resources. Further, the county uses both formal and informal
channels from time to time to enlighten the public on various matters of public interest and concerns including mass
media, social media, site gatherings (for projects evaluation), notice boards, conferences, county website, public
barazast2and such informal forums as funerals and religious gatherings.

Despite the efforts and progress realized in institutionalizing public participation in Kisumu County, the public
participation scene remains characterized by a number of challenges including:

a) Lack of regulations, guidelines and standards to fully operationalize and implement the Kisumu County
Public Participation Act, 2015 and to ensure effective and meaningful public participation;

b) Lack of meaningful public participation in planning, budgeting, programs implementation,
monitoring and evaluation processes at the ward and village unit levels;

c) Inadequate framework for coordination of hoth state and non-state actors at various levels;

d) Limited access to public information and civic education to enable informed public participation;

e) Inadequate public participation communication mechanisms including the use of inappropriate formats
to technical information to on citizens on for example planning and budgeting;

f) Uncoordinated approach to community participation in local projects development,
implementation, monitoring and evaluation;

g) Limited scope of public and community outreach channels and social mobilization forparticipation;

h) Inadequate mechanisms for inclusion and involvement of the marginalized, vulnerable andspecial
interest groups in county decision-making;

i) Limited skills and capacities of public officers to facilitate public participation;

) Inadequate commitment among public officials to ensure meaningful public participation. Often public
participation is tokenistic just to meet the minimum requirements of the law;

k) Inadequate funding for public participation functions;

) Inadequate implementation of the citizens’ priorities resulting in public cynicism, disinterest,apathy
and negative perceptions about public participation;

m) Inadequate awareness amongst citizens on their right and responsibility to participation; and

n) Inadequate mechanisms for social accountability including monitoring and evaluation of the
effectiveness of public participation function as well as tracking and ensuring regular feedback on decisions
made and interventions undertaken.

The Kisumu County Public Participation Policy aims to address these challenges by setting an enabling policy
framework and mechanisms for ensuring effective and meaningful public participation in county governance,
decision-making and development processes at all levels.

1.4 Rationale for the policy

Whereas the Constitution of Kenya, 2010 and the Kisumu Public Participation Act 2015 offer an enabling framework
for ensuring public participation in governance and development at various levels, there still exist many hurdles in
operationalizing the provisions and principles of public participation as envisaged by the Constitution. One of the
major challenges is the lack of enabling regulations, guidelines and

11 Oduor Chrispine, Wanjiru Rose and Kisamwa Festus L (2015), Review of status of Public Participation, and County Information
Dissemination Frameworks, A Case Study of Isiolo Kisumu, Makueni and Turkana Counties, Institute of Economic Affairs, Nairobi
12 Gatherings at the local level for deliberations on matters of interest and concern
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standards as to what comprises adequate, effective and meaningful participation including the level and nature of
participation required to meet the minimum constitutional or legal threshold. Thus, although there are a lot of efforts
in promoting public participation, there is inadequate policy framework to support and ensure meaningful public
participation in governance especially at the community level. Further, there is lack of enabling framework for
ensuring the effective and inclusive participation by the marginalized, vulnerable and minority groups in county
governance and development. It also remains a challenge on how to ensure and sustain meaningful public
participation in management of county affairs at all levels, safeguard public interest in public participation processes
and enhance the legitimacy of public decisions and actions at various levels.

The Kisumu County Public Participation Policy therefore seeks to provide the enabling framework that shall guide
citizen engagement in county governance and decision-making processes to ensure effective and meaningful
public participation. The Policy in particular aims to enable all citizens, state and non-state actors including the civil
society, the private sector and citizens including the marginalized communities and vulnerable groups to participate
in every aspect of county governance and development, and to ensure effective exercise of the functions and
powers of the county government at all levels. The policy provides guidelines and mechanisms for the
facilitation, management, coordination and financing of public participation as a function within the county
governance system.

1.5 Scope and Application of the Kisumu County Public Participation Policy

The Kisumu County Public Participation Policy (KCPPP) encompasses the entire county governance space
from the citizen, village, ward, sub county to county levels including urban areas and inter- governmental
spaces. The KCPPP applies to all state and non-state actors involved in county and local governance and decision-
making. These include citizens as individuals, all county governmentdepartments, the decentralized units of the
county government, the county assembly and its committees, town committees and municipal and city boards, the
civil society organizations including non-government and faith based organizations, the private sector, community
based organizations and institutions, themarginalized communities, minorities and vulnerable groups, national
government agencies working within the county, the media, development partners, both public and private service
providers, households and consumers among others. The policy focuses on non-electoral decision-making processes
except local referenda on local issues.

1.6 The Policy Development Process

The process of developing the Kisumu County Public Policy started in 2015 alongside the enactment of the Kisumu
County Public Participation Act No. 11 of 2015. The decision to develop the county publicparticipation policy
was made in the context of the constitutional and legal requirements for public participation in all county
government affairs. With the initial financial support from Concern Worldwide and later by ICNL, the County
Government of Kisumu sought to develop a countywide public participation policy to guide and ensure effective
and meaningful public participation in county governance and decision-making as required by the law.

The policy development process was spearheaded by the Policy Reference Group and a Multi- Stakeholder
Technical Working Group under the direction of the County Director Public Participation. The process of developing
the Policy adopted a highly participatory and inclusive approach involving various stakeholders including individual
citizens, county and national Government stakeholders and non-state actors at the county and sub county levels in
compliance with the constitutional requirement of public

5|Page



Kisumu County Public Participation Policy 2023 - CEC Approved

participation in public policy making. The county and sub county stakeholder consultative and validation processes
sought to:

a) Review and identify key policy issues, challenges and gaps, strengths and opportunities andmake
proposals for the formulation of the Kisumu KCPPP;

b) Introduce stakeholders to the purpose of developing the county public participation policy andraise
awareness on the public participation policy imperatives; and

c) Enable stakeholders to review and validate the draft Kisumu County Public Participation Policy.

The information gathering for policy development involved literature review, focus group discussions, key informant
interviews, stakeholder workshops, town hall meetings and public forums held across all the seven sub counties of
Kisumu County. The policy development process that required little or no dialogue included review of relevant
literature including county, national, regional and international policies, strategies, laws and reports.

The focus group discussions involved mixed populations taking into consideration residents, local leaders including
elders and politicians, the youth, community based organizations, FBOs, religious leaders, CSOs, women,
Persons with disabilities (PWDs), local administration, informal sector (jua kali), private sector, resident
associations, professionals and minority communities including the Nubian and Asian communities. The key
informants were drawn from the line county government departments and relevant national agencies concerned with
education, governance, and economic planning and relevant national government agencies. These included County
Executive Committee members; Directorates of administration and governance, human resource management,
energy & mining, environment management, water services, health, trade, agriculture, livestock & fisheries,
lands, housing, physical planning & urban development, and economic planning; members of the county
assembly; civil society and non-governmental organizations; business leaders and business management
organizations (BMOs); media and religious leaders. Figure 2 below shows the steps undertaken in the formulation
and implementation of the Kisumu County Public Participation Policy.
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Figure 2: Steps in Kisumu County Public Participation Policy development process
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CHAPTER TWO: COUNTY CONTEXT

2.1 Overview

Kisumu County number 42 is one of the 47 counties established under Article 6(1) of the Constitution forming the
territory of Kenya. Kisumu County is bordered by Homa Bay County to the South, Nandi County to the North East,
Kericho County to the East, Vihiga County to the North West, Siaya County to the West and surrounded by the
second largest freshwater lake in the world, Lake Victoria. Kisumu County covers approximately 567 Km? on water
and 2085.4 Km? land area.

The county’s strategic position serves as a gateway for Kenya into the rest of the Great Lakes region. It is located on the
shores of Lake Victoria and serves as the main commercial and transport hub for the Western part of Kenya and the East
African region. The county hosts the third largest city in Kenya, Kisumu city, which serves as the County's
headquarters. The county also hosts the Lake Region Economic Bloc (LREB) and the East African Community
(EAC) Lake Victoria Basin Commission. There are five major urban centers, namely Ahero, Katito, Muhoroni,
Chemilil, and Maseno. Other emerging fast-growing centers include Awasi, Pap-Onditi, Holo, Kombewa and Sondu.

2.2 Administrative and political units

Administratively, the county is divided into 7 constituencies which share common boundaries and names with 7 of the 8
sub-counties, the eighth Kadibo sub-county was created by President Uhuru Kenyatta's administration and was
gazetted on 29 October 2021, with the headquarters of the sub-county at Rabuor. It was split from Nyando Sub-county.
The seven (7) Constituencies and sub-counties including Kisumu East, Kisumu West, Kisumu Central, Muhoroni,
Nyando & Kadibo, Seme and Nyakach are shown in Table 1 below. The sub counties are further divided into 35 Wards
and 70 Village Units.

Table 1: Kisumu County administrative and political units by population and area

Constituency Population* Area (km?) Sub-county
Kisumu East 229,997 135.90 Kisumu East
Kisumu West 172,821 212.90 Kisumu West
Kisumu Central 174,145 32.70 Kisumu West
Muhoroni 154,116 667.30 Muhoroni
Nyakach 150,320 357.30 Nyakach
Nyando 161,508 413.20 Nyando & Kadibo
Seme 121,667 190.20 Seme

2.3 Physical and topographic features

The county’s topography is undulating and characterized by Kano-Plains which is a flat stretch lying on the floor of the
Rift Valley, the Nyabondo Plateau and the over-hanging huge granite rocks at Riat hills, Maseno and Seme areas. Kano
Plains being predominantly black cotton soil, is poorly drained and unstable for agriculture though suitable for
rice, horticulture and sugarcane production. Seme and the lower parts of Nyakach Sub-counties are dominated by
lake sediments, commonly sand and clay soils and thus the population economic activity is fishing. Kisumu West
Sub-county and upper-Nyakach are predominantly red- loamy soils suitable for agricultural production. The lake shores
are  generally swampy and offer fertile ground for horticulture and fish  breeding.
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2.4 Population and demographic Profile

The population of the County according to the 2019 Kenya Population and Housing Census was 1,155, 574 persons with
560,942 (48.5 percent) males and 594,609 (51.5 percent) females. The county population is currently estimated at
1,227,702 and is projected to 1,484,366 by 2030. The average household size in the county is 3.8 compared to the
national average of 3.9 with Nyando and Nyakach having sizes of 4.2 each with Kisumu Central being the lowest at
3.3. The County's average population density according to 2019Kenya Population and Housing Census stands at
554 per sq. kilometre against the national average of 82 per sg. kilometre. The most densely populated Sub-County is
Kisumu Central at 4,737 persons per square km while Muhoroni Sub-County is the least at 234 persons per square km.

According to the 2019 Kenya Population and Housing Census the population of street persons was 451 of which 315
were males and 136 were females. The county’s 2019 population structure is typical of a population that is
dominated by young persons with the categories between 0-9, 10-19 and 20-29 age groups having the largest
populations of 288,735, 299,427 and 209,826 respectively. The cohort with the lowestpopulation is 70-79 and 80+
years as shown in the Table 2 below.

Table 2: Kisumu County Population Distribution by Age

Population
288,735
299,427
209,826
153,081
85,557
52,613
38,263
19,419
8,603

Source: Kenya National Bureau of Statistics (2019) 2019 Kenya Population and Housing Census: Volume IV Distribution of

Population by Socio-Economic Characteristics, December 2019

The 2019 Kenya Population and Housing Census shows that there were a total of 39,929 persons with disability of
who 23,580 were female and 16,349 were males. Table 3 below shows the distribution of the population aged 5
years and above by type of disability.

Table 3: Distribution of Population aged 5 years and ahove by type of disability
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Source: Kenya National Bureau of Statistics (2019) 2019 Kenya Population and Housing Census: Volume 1V
Distribution of Population by Socio-Economic Characteristics, December 2019

2.5 Education and literacy

The Kisumu County literacy levels are fairly high with 90.8% of the population aged 15+ able to read and83.4%
able to write while 81.1% of the population are able to read & write. Table 4 below shows the distribution of
population age 3 years and above by highest level of education reached in Kisumu County.

Table 4: Distribution of Population Age 3 Years and Above by Highest Level of Education Reachedand Sex in Kisumu County

978,105 478,889 499,198
104,468 52,242 52,226
492,849 234,090 258,748
258,761 127,868 130,889
73,246 36,108 37,137
45,701 26,912 18,787
741 365 376
48 28 20
1,989 1,128 861
302 148 154

Source: Kenya National Bureau of Statistics (2019) 2019 Kenya Population and Housing Census: Volume IV Distribution of
Population by Socio-Economic Characteristics, December 2019

2.6 Information, Communication Technology(ICT)

ICT is a critical tool for producing, distributing and utilizing information and knowledge that in turn plays agreat
role in promoting public participation in decision making and governance and driving economic development.
According to the 2019 Kenya Population and Housing Census a total 524,515 (49.4%) of individuals aged 3 years
and above owned a mobile phone. More females (271,786) than males (252,715) owned a mobile phone. Generally,
mobile phone penetration is high, and the coverage by the major service providers (Safaricom, Airtel and Telkom) is
basically reliable. The use of internet and computers is however, low with only 253,426 (23.9%) using internet and
133,434 (12.6%) using computers. The ownership and usage of selected ICT equipment and services in Kisumu
County is presented in Table 5 below.

Table 5: Distribution of Population Age 3 years and Above Owning a Mabile Phone and using internet and computers by County and Sub County

Total % Total % Total %
524,515 49.4 253,426 23.9 133,434 12.6
109,698 54.2 58,879 29.1 29,987 14.8
97,762 61.6 69,939 44.2 41,096 26.0
78,440 49.6 37,566 23.9 21,037 13.4
48,931 435 16,203 14.4 7,.583 6.7
61,248 43.4 21,854 15.5 10,428 7.4
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44.9

26,699

17.9

12,813

8.6

67,104
61,332

43.8

22,286

15.9

10,490

7.5

Radio was the popular household asset owned by 65% of households, with households in rural sub counties accounting
for a larger share of an average 68.9% (Seme (68.8%, Muhoroni (70.9%), Nyando (65.2%), Nyakach (70.7%))
compared to those in the city sub counties accounting for an average of 61.8% (Kisumu East 58.4%, Kisumu Central
(63.8%) and Kisumu West (63.2%)). Other important ICT related assets owned by the households were Computers
(9.8%), functional TV (45.1%), Analogue TV (6.5%) and internet (20.0%).

Table 6: Percentage Distribution of Conventional Households by Ownership of Selected Household Assets by Area of County and Sub County

65 9.8 45.1 6.5 20.0
58.4 11.3 53.8 1.2 23.5
63.8 23.6 66.8 9.6 45.7
63.2 8.9 44.0 6.6 18.5
68.8 3.5 27.3 4.1 7.3
70.9 4.0 35.6 58 9.9
65.2 5.3 36.8 5.6 11.3
70.7 4.2 32.7 5.2 8.6
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CHAPTER THREE: LEGAL AND POLICY CONTEXT

Kenya has evolved a broadly enabling constitutional, legal and policy environment for the promotion of public
participation in governance, decision-making and development The Constitution of Kenya recognizes public participation
as a right, a principle and value of governance and a function of government at both national and county levels. The
Kisumu County Public Participation Policy is therefore informed by, and aligned with various overarching county,
national, regional and international legal and policy frameworks as described below.

3.1 International and regional legal and policy framework

Article 2 (5) (6) of the Constitution of Kenya provides that the general rules of international law shall form part of the
laws of Kenya and that any treaty or convention ratified by Kenya shall form part of the law of Kenya under the
Constitution. Article 21(4) further requires the State to enact and implement legislation to fulfil its international
obligations regarding human rights and fundamental freedoms. In this regard, Kenya has ratified several regional and
international conventions, treaties and declarations, under which the human rights to participation and development are
either directly or indirectly enunciated. These include the International Covenant on Civil and Political Rights
(ICPPR) (Article 25); the International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR); the
Convention on the Elimination of All Forms of Discrimination against Women, 1979 (CEDAW) (Articles 7 and 14); the
Convention on the Rights of the Child 1989 (CRC) (Article 31); the International Convention on the Elimination of All
Forms of Racial Discrimination, 1965 (ICERD); the Convention on the Rights of Persons with Disabilities, 2006
(Articles 9, 19 and 29); Convention for the Safeguarding of the Intangible Cultural Heritage (2003); Convention
on Biological Diversity; the African Charter on Human and People’s Rights (Article 13); the African Charter on
the Rights and Welfare of the Child (Articles 4 and7); the Protocol to the African Charter on Human and People’s
Rights on the Rights of Women in Africa (Articles 9 and 17); the African Charter for Popular Participation in
Development and Transformation (1990); and the Treaty for The Establishment of the East African Community
(1999). TheKisumu County Public Participation Policy integrates the norms and principles of international law, human
rights and development.

Internationally, public participation and civic engagement have been long recognized and affirmed as vital instruments
for addressing the challenges of poverty reduction and achieving internationally agreed sustainable development
goals. Public participation is recognized as playing a crucial role in the promotion of democratic governance, the rule
of law, social inclusion, economic development and the advancement of all human rights. The standard of participation,
described in the Declaration on the Right to Development (DRD) of 1986, as 'active, free and meaningful', is considered
the most robust articulation of participation in any international legal instrument. Active, free and meaningful
participation moves beyond provision of information and consultation to authentic and empowered participatory
governance. This requires creating opportunities for citizens to safely and freely influence decision-making at all stages.

The International Covenant on Civil and Political Rights (ICPPR) at Article 25 (a) provides that “every citizen shall have
the right and the opportunity ... and without unreasonable restrictions ... to take part in the conduct of public affairs,
directly or through freely chosen representatives ...” The right to directly and indirectly participate in public life is
important in empowering individuals and groups, and is one of the core elements of human rights-based approaches
aimed at eliminating marginalization and discrimination. Participation
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rights are closely linked to other human rights such as the rights to peaceful assembly and association, freedom of
expression and opinion and the rights to education and to information. 13

In recent decades, several major United Nations summits, resolutions and international declarations have focused on the
themes of participation and partnership in a wide range of international issues. Several of the UN resolutions
concentrate specifically on the need for more participatory approaches to governance, focusing on partnerships
among multiple stakeholders at both the national and international levels, including national governments, civil society
organizations, non-governmental organizations, media, businesses andthe private sector. For example, in its resolution
A/RES/50/225, the General Assembly acknowledged theimportance of undertaking a participatory approach to public
administration as a catalyst for supporting the developmental process.14

The Economic and Social Council, in its resolution E/2006/99, articulated the importance of civic participation when it
encouraged Member States to strengthen citizen trust in government by fostering public citizen participation in
key processes of public policy development, public service delivery and public accountability.1> Resolution
2006/17 on Social dimensions of the New Partnership for Africa’s Development emphasized the fact that democracy,
respect for all human rights and fundamental freedoms, including the right to development, transparent and accountable
governance and administration in all sectors of society, and effective participation by civil society, non-governmental
organizations and the private sector are among the indispensable foundations for the realization of social and people-
centred sustainable development.6The General Assembly in its resolution 60/3417 further acknowledged and stressed
the fact that building and strengthening the state capacity in participatory and transparent governance would not only
help Member States to address development and other challenges but also help in ensuring participatory public
administration’s responsiveness to the needs of the people.18

3.2 Constitutional framework

The Kisumu County Public Participation Policy is anchored on the Constitution of Kenya, 2010. The principle of public
participation cuts across the entire labyrinth of the Constitution and its institutional and functional makeup. Public
participation imbues all public affairs and binds both State and Non-State Actors (NSAs) in the governance and
development of the nation. Article 1 of the Constitution vests all sovereign power in the people of Kenya which may be
exercised either directly or indirectly through democratically elected leaders at the national and county levels. Article
10 of the Constitution identifies participation of the people and inclusivity as some of the binding national values and
principles of governance. All the state organs, state officers, public officers and all persons are required to apply the
principles and values of public participation in the application and interpretation of the Constitution; enactment,
application and interpretation of laws; and

13 United Nations Human Rights Office of the High Commissioner. Equal participation in political and public affair. Available at:
https:/fwww.ohchr.org/EN/Issues/Pages/EqualParticipation.aspx [Accessed on April 28, 2020].

14 UNGAS 50t Session Resolution, A/RES/50/225 on Public administration and development, 1 May 1996

15 Economic and Social Council (2006), Resolutions and Decisions of the Economic and Social Council, E/2006/99

16 Economic and Social Council (2006), Resolutions and Decisions of the Economic and Social Council E/2006/99, Resolution

2006/17 on Social dimensions of the New Partnership for Africa’s Development, The Economic and Social Council, 40th plenary meeting 26
July 2006

17 UNGAS Sixtieth Session Resolution A/RES/60/34 on Public administration and development adopted by the General Assembly on 30
November 2005

18 United Nations. (2008). People Matter: Civic Engagement in Public Governance - World Public Sector Report 2008. Department of
Economic and Social Affairs, New York, pg. 27.
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making and implementation of public policy and decisions including planning, public finance management and
service delivery. The Constitution under Article 10 (1) (a, ¢, d) further identifies the principles and values of
democracy, the rule of law, good governance, integrity, transparency, accountability and devolution ofpower as key
pillars for achieving sustainable development. The Constitution stresses the citizens’ right to information (Art. 35), the
freedom of association (Art. 36) and of assembly & demonstration (Art. 37) as well as of movement and residence
(Art. 39). Article 174 (c) provides that one object of devolution is: “to givepowers of self-governance to the people
and enhance their participation in the exercise of the powers of the State and in making decisions affecting them.1

Articles 118, 119 and 196 of the Constitution particularly sets key requirement for Parliament and the County Assemblies
to provide frameworks for public participation in legislative processes.?2 Chapter Twelve applies the right to
participation explicitly to public finance management, which shall be based on principles of “openness and
accountability” (Art. 201). Chapter Thirteen ascertains the Public Service’s obligation to be transparent and provide
“timely, accurate information” to the public (Art. 232 (1)(f)).

The Constitution provides that the marginalized and minorities have the right to fully participate in the integrated
social and economic life of Kenya as a whole and in the counties in particular. County governments should enact
legislation that promote the interests and rights of minorities and marginalised communities in county development.
Additionally, there should be a commitment to affirmative action and equal opportunity if participation in governance
and development is to be realized by all individuals and groups of people regardless of bias factors such as ethnicity,
race, colour, religion, sex, age, genetic information, or disability.

The Fourth Schedule Part 2 paragraph 14 of the Constitution gives County Governments the power to ensure and
coordinate the participation of communities in governance at the local level and assisting communities to develop the
administrative capacity for the effective exercise of the functions and powers and participation in governance at the local
level. This requires the county governments to create enabling mechanisms for ensuring and coordinating the
participation of communities and locations in governance; and to build capacity of communities to effectively participate
in the exercise of county government’s functions and powers. The citizen may participate in the identification of
community needs, development planning for the county; county budget preparation and validation; implementation of
development projects at the local level and in the actual monitoring and evaluation of projects or programs being
implemented through public funds in the county.

Overall, the Constitution of Kenya 2010 opens up several spaces and opportunities for citizens to exercise their popular
sovereignty through participation in governance and development at national and county levels as shown in Table 7
below.

19 Constitution of Kenya, Article 174 (c)
2 Constitution of Kenya, 2010, Articles 118, 119 and 196
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Table 7: Key constitutional provisions underpinning public participation policy

Focus Area

Relevant Constitutional provisions

Exercise and protection of
people’s sovereignty

Participation in governanceand
development

Participation in legislative
processes [including
international law making]

Participation in public policy
making

Participation in cultural affairs

[] Article 1 (1) and (2) provides that all sovereign power belongs to the people of Kenya and that the
people may exercise their sovereign power either directly or through their democratically elected
representatives. The sovereign power of the people is delegated to constitutional institutions,
parliament and county legislative assembly, the national and county executive and the judiciary and is
exercised at the national and county levels.

[ Article 249 (1) (a) provides that one of the objects of the constitutional commissions and independent
offices is to protect the sovereignty of the people.

[0 Article 10 (a) (c) (d) provides for sharing and devolution of power, the rule of law, democracy,
participation of the people, good governance, transparency, integrity and accountability and sustainable
development

[1 Article 174 provides for the objects of devolution including:

(a) to promote democratic and accountable exercise of power

(c) to give powers of self-governance to the people and enhance their participation in the exercise of
the powers of the state and in making decisions affecting them

(d) recognize the powers of the communities to manage their own affairs and to further their
development

[1 Art 2 (5), (6) incorporates rules of international law into Kenyan law, as well as treaties and conventions
ratified by the state

1 21 (4) requires the State to enact and implement legislation to fulfil its international obligations in
respect of human rights and fundamental freedoms.

7 Articles 118 (1) and 196 (1) of the Constitution require Parliament and the county legislative
assemblies respectively, to facilitate public access, participation and involvement in the legislative
and other businesses of Parliament and the assemblies and their committees.

71 Article 119 (1) accords every person the right to petition Parliament to consider any matter within its
authority including enactment, amendment, or repeal of any legislation.

[J Article 19 (1) provides that the Bill of Rights is the framewaork for social, economic and cultural
policies.

[J Article 232 (1) (d) provides for involvement of the people in the process of policy makingas one of the
values and principles of public service.

| Article 11(2) provides that the state shall promote all forms of national and cultural expression
through literature, the arts, traditional celebrations, science, communication, information, mass
media, publications, libraries and other cultural
heritage.

Duties and rights of citizens

[1 Article 18 (e) provides that Parliament shall enact legislation prescribing the duties and rights of citizens.

Equal opportunity

| Article 27 (3) provides that women and men have the right to equal treatment, including the right to equal
opportunities in political, economic, cultural and social spheres.

Freedom of opinion Freedom

of expression

[ Article 32 (1) provides that every person has the right to freedom of conscience,religion, thought,
belief and opinion.

[ Article 33 (1) (a) and (b) provides that every person has the right to freedom of
expression including freedom to seek, receive or impart information or ideas andartistic creativity.

Access to public information

[0 Article 35 (1) (3) provides that every citizen has the right of access to information held by the state; and
held by another person. The article further requires the state to
publish and publicise any important information affecting the nation.

Freedom of association

Article 36 (1) provides that every person has the right to freedom of association, which includes the right
to form, join or participate in the activities of an association.
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Participation in political
processes

[1 Article 38 provides that every person has the right to: form, participate in forming a political party;
participate in the activities of, or recruit members for a political party;free, fair and regular elections based
on universal suffrage and free expression of his or her will for any elective office of any elective public
body or political party; register as a voter; vote by secret ballot in any election or referendum; and be a
candidate for public office or office within a political party and if elected to hold office.

[1 Article 37 provides that every person has the right, peaceably and unarmed, to assemble, to demonstrate,
to picket, and to present petitions to public authorities.

Participation in management,
protection and conservation ofthe
environment

Article 69 (1) (d) requires the state to encourage public participation in the management, protection
and conservation of the environment and to ensure the equitable sharing of the accruing benefits.

Participation in public finance
management including budget
making

Access to basic services and
rights

Fair administration and quality
public service

Participation in judicial
processes

[1 Article 201 (b) provides for openness and accountability including public participation in public finance
matters

[ Article 221(5) provides that in discussing and reviewing estimates, the committee shall seek representations
from the public and recommendations shall be taken into account

[1 Article 20 (5) (b) requires the state in allocating resources, to give priority to ensuring the widest possible
enjoyment of the right or fundamental freedom having regard toprevailing circumstances, including the
vulnerability of particular groups or individuals

[1 Article 43 guarantees the right of every person to health and health care including reproductive health
care and emergency medical care, education, food, housing and sanitation, safe water and social security.

[1 Article 46 (1) (a) and (b) provides that consumers have the right to goods and services of reasonable quality
and to the information necessary for them to gain full benefitfrom goods and services

[1 Articles 53 to 57 provide for the rights of special groups to have reasonable access to water, health services,
education, employment and infrastructure including transport, information, appropriate communication
materials and devices, care and assistance.

[] Article 6 (3) requires national state organs to ensure reasonable access to their services in all parts of the
Republic in so far as they are appropriate.

[ Article 129 (2) provides that the executive authority of the Republic must be exercised in a manner
compatible with the principle of service to the people of Kenya, and for their wellbeing and benefit.

[1 Article 174 (h) requires state organs to facilitate the decentralization of their functions and services from the
capital.

[1 Article 21 (2) provides that the State shall take legislative, policy and other measures, including the setting of
standards, to achieve the progressive realisation of the rights guaranteed under Article 43.

[ Article 47 (1) (2) provides that every person has the right to administrative action that is expeditious,
efficient, lawful, reasonable and procedurally fair; and that if a right has been or is likely to be adversely
affected by administrative action, the person has the right to be given written reasons for the action.

[ Article 232 (1) Values and principles of public service includes:

(@) involvement of the people in policy making
(e) accountability for administrative acts

[J (f) transparency and provision to the public of timely and accurate information

[1 Article 159 (1) and (2) (c) of the Constitution provides that the judicial authority derives from the people ang
recognizes the place of alternative dispute resolution mechanisms.

[1 Article 60 (1) (g) encourages communities to settle land disputes through recognized local community
initiatives consistent with Constitution.

[ Article 67 (1) (f) also provides that one of the functions of the National Land Commission is to
encourage the application of alternative dispute resolution mechanisms in land conflicts.
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Participation in local
governance

[1 Article 174 (c) (d) of the Constitution gives powers of self-governance to the people; recognizes the right of
communities to manage their own affairs and further their development; and seeks to enhance the
participation of the people in exercise of the powers of the state and in making decisions affecting them.

The Fourth Schedule Part 2 (14) of the Constitution tasks the County governments to ensure and coordinate the
participation of communities and locations in governance at the local level.

Participation in the
governance of urban areas
and cities

[1 Article 184 (1) (c) states that ‘national legislation shall provide for the governance and management of urban
areas and cities and shall in particular (c)‘provide for participation by residents in the governance of urban
areas and cities’

Participation and inclusion of
the marginalized,
disadvantaged and minority
groups in development

[0 Article 10 of the Constitution outlines such principles as equality, equity, fair treatment, human dignity,
inclusiveness, protection of marginalized, non-discrimination and human rights as key ingredients of the
Constitution of Kenya 2010.

[1 Articles 53 to 57 provide for the rights of special groups, namely children, persons with disability, youth,
minorities and marginalized groups and older members of society to fully participate in the affairs of the
society and to representation in governance, social, economic, political, and other spheres of life.

[] Article 56 (a) requires the state to put in place affirmative action programmes to ensure that minorities and
marginalised groups participate and are represented ingovernance and other spheres of life

[] Article 27 (6) provides that the state shall take legislative and other measures, including affirmative action
programmes and policies designed to dress anydisadvantage suffered by individuals or groups because of past
discrimination.

[1 Article 174 (e) provides that one of the objects of the devolved government is to protect and promote the
interests and rights of minorities and marginalised communities.

[1 Article 27 (4) provides that the state shall not discriminate directly or indirectly against any person on any ground,
including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability,
religion, conscience, belief, vulture, dress, language or birth.

(1 Article 21 (3) vests in all State organs and all public officers the duty to address the needs of vulnerable
groups within society, including women, older members of society, persons with disabilities, children, youth,
members of minority or marginalised communities, and members of particular ethnic, religious or cultural
communities.

(1 Article 20 (5) (b) requires the state in applying any right under Article 43 and inallocating resources, to
give priority to ensuring the widest possible enjoyment of the
right or fundamental freedom having regard to prevailing circumstances, including the vulnerability of
particular groups or individuals;

3.3 Legal Framework

In line with the Constitution, there are a number of legislative instruments and guidelines that explicitly provide for
public participation in Kenya. These include the County Government Act, 2012, Public Finance Management Act,
2012; Urban Areas and Cities Act, 2011; Inter- Governmental Relations Act, 2012; Public Procurement and Disposal Act
2015; the Public-Private Partnerships Act, Kisumu County Public participation Act, 2015, Kisumu County Access to
Information Act, the Kisumu County Administration (Village Units) Act, 2019 Public Finance Management
Regulations 2014, Guidelines on Performance Contracting in County Government, Guidelines on County Integrated
Monitoring and Evaluation System (CIMES) and Handbook on County Performance Management Systems among

others.
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3.3.1 National legal framework

Broadly, Section 91 of the County Governments Act, 2012 as read together with section 22 of the UrbanAreas and
Cities Act, 2011 and Section 137 of the Public Finance Management Act, 2012 require the County Governments to
facilitate the establishment of structures for citizen participation, including budget preparation and validation forums,
monitoring service delivery as well as deliberating on county legislations and plans.

The County Government Act, 2012 defines the public when used in relation to public participation as: () the
residents of a particular county; (b) the rate payers of a particular city or municipality; (c) any resident civic
organisation or non-governmental, private sector or labour organization with an interest in the governance of a
particular county, city or municipality; and (d) non-resident persons who because of their temporary presence in a
particular county, city or municipality make use of services or facilities provided by the county, city or municipality.
Section 6 of the Act states that in exercising its powers or performing any of its functions a county government shall
ensure efficiency, effectiveness, inclusivity and participation of the people. Section 87 of the Act outlines the principles
of citizen participation in county governance as follows:

(a) timely access to information, data, documents, and other information relevant or related to policy
formulation and implementation;

(b) reasonable access to the process of formulating and implementing policies, laws, and regulations, including the
approval of development proposals, projects and budgets, the granting of permits and the establishment of
specific performance standards;

(c) protection and promotion of the interest and rights of minorities, marginalised groups and communities;

(d) legal standing to interested or affected persons, organizations, and where pertinent, communities, to appeal
from or, review decisions, or redress grievances, with particular emphasis on persons and traditionally
marginalized communities, including women, the youth, and disadvantaged communities; (e) reasonable
balance in the roles and obligations of county governments and non- state actors in decision-making processes
to promote shared responsibility and partnership, and to provide complementary authority and oversight;

(f) promotion of public-private partnerships, such as joint committees, technical teams, and citizen
commissions, to encourage direct dialogue and concerted action on sustainable development; and

(g) recognition and promotion of the reciprocal roles of non-state actors’ participation and governmental
facilitation and oversight.

Section 91 of the County Governments Act identifies modalities and platforms for citizen participation. These obligate
the county government to facilitate the establishment of structures for citizen participation among them information
communication technology based platforms, town hall meetings, budget preparation and validation fora, notice boards
that announce jobs, appointments, procurement, awards and other important announcements of public interest,
development project sites, avenues for the participation of peoples’ representatives including but not limited to
members of the Parliament (the National Assembly and Senate) and establishment of citizen fora at county and
decentralized units.

Section 96 of the Act establishes the modalities of access to information and requires every county government and
its agencies to designate an office for purposes of ensuring access to information. The Act obligates the county
governments to conduct civic education as part of enhancing public participation. Sections 105 and 115 of the Act
obligates the county governments to ensure ‘meaningful engagement of
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citizens in the planning process. Section 119 requires the County Executive Committee (CEC) to establish Citizen’s
Service Centres at the County, Sub-County, Ward and any other decentralized levels to ‘serve as the central office for
the provision of service by the county in conjunction with the national government ofpublic services to the county
citizens.

The Public Finance Management (PFM) Act, 2012 provides the framework for public participation in public financial
management matters and in particular: the formulation of the County Fiscal Strategy Papers (CFSP), County Budget
Estimates; County Integrated Development Plans (CIDP). In Section 137 of the Act provides for the setting up of
County Budget and Economic Forum (CBEF). The CBEF provides for a platform forconsultation on the preparation
of County plans, County Fiscal Strategy Paper and the Budget Review and Outlook Paper for the County. These
consultations also extend to matters relating to budgeting, economy and financial management at the County level.
The CBEF is specifically designed to ensure participation of the public in the county’s budgeting process. The Act
further provides for the procedure to be followed inorder to ensure participatory budgeting and defines the role of the
County Government in promoting public participation. The Public Finance Management Act, 2012 provides for the
establishment of a County Budget and Economic Forum (CBEF) in each county. The CBEFs are intended to provide a
platform for the county and public to consult on areas such as preparation of a County Fiscal Strategy Paper, preparation
the County Budget Review and Outlook Paper (BROP) and other matters relating to budgeting, the economy and
financial management at the county level.

The Urban Areas and Cities Act, 2011 makes provisions for public participation. Section 2 of the Act provides
for a Citizen Fora as a forum for citizens organized for purposes of participating in the affairs of an urban area or a city.
In Section 3 (c), it identifies ‘participation by the residents in the governance of urban areas and cities.’ In Section 11 (d),
it establishes ‘institutionalized active participation by its residents in the management of the urban area and city affairs’
as one of the principles of governance and management of urban areas and cities. The Second Schedule of the Act further
elaborates the rights of, and participation by residents in affairs of their city or urban area. It obligates the authorities in
an urban area or city to ‘develop a System of governance that encourages participation by residents in its affairs’ through
creating ‘appropriate conditions for participation in the preparation, implementation and review of the integrated
development plan, the establishment, implementation and review of its performance management system, the monitoring
and review of its performance, including the outcomes and impact of its performance, the preparation of its budget and
making of strategic decisions relating to delivery of service.

Table 8: Summary of Relevant Legal Provisions on Public Participation

Reference Legislation | Legal Provisions
County Government’s Act, 2012
Section 15 A person has a right to petition a county assembly to consider any matter within its authority,
including enacting, amending or repealing any of its legislation
Section 27 The electorate in a county ward may recall their member of the county assembly before the end of the term of

the member on any of the grounds specified in subsection (2). i.e. violation of chapter

6 of the constitution or mismanagement of public resources and conviction of an offence under the elections
Act

Section 28 A recall under section 27 shall be initiated by a petition which shall be filed with the IEBC and which shall
be: - @) in writing b) signed by a petitioner who- i) is a voter in the ward in respect of which the recall is
sought; and b) was registered to vote in the elect in respect of which the recall is sought

Section 88 88 (a-g) Principles of public participation; 88 (1) (2) (3) Right to petition the county government;form of
petition and county legislation on petitions
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Section 90 Section 90(1) provides that a County government may conduct a local referendum on among other local
issues- a) county laws b) planning and investment decisions affecting the county for which a petition has
been raised and duly signed by at least twenty five percent of the registered voters
where the referendum is to take place

Section 91 The county government shall facilitate the establishment of modalities, and platforms for citizen

participation.

Sections 94, 95,96

Counties are to establish mechanisms to facilitate public communication and access to information
using media with the widest public outreach. Every county shall designate an office for ensuring access to
information

Section 100 Each county shall implement an appropriate civic education programme and establish a civic
education unit in this regard
Section 101 Subject to section 100, county legislation shall provide the requisite institutional framework forpurposes
of facilitating and implementing civic education programmes under this part.
Urban Areas and Cities Act, 2011
Section 11(d) The governance and management of urban areas and cities shall be based on the following principles ...
(d) institutionalized active participation by its residents in the management of the urban
area and city affairs
Section 21 & 22 Overarching theme is participation by the residents in the governance of urban areas and cities. Section 22 (1)
of the Act provides for Citizen Fora and that subject to the second schedule, residents of a city,
municipality or town may (a) deliberate and make proposals to the relevantbodies on-
()  The provision of services
(i) Proposed issues for inclusion in county policies and county legislation
Second schedule (1) Classification of cities and towns by services
Second schedule (2) The Second Schedule of the Act provides for the rights of, and participation by residents in affairs of their

city or urban areas

Public Finance and Management Act 2012

Section 2 Interpretation of publicize, the general nature of the document, how it may be accessed bymembers
of the public among other variations

Section 137 Establishment of forum for consultation by county governments i.e. the Budget and economic forum

Section 207 County Governments are required to establish structures, mechanisms and guidelines for citizen

participation.
(1) Regulations may provide for participatory governance for purposes of this Act.
(2) The following matters may be provided for-
(@) Structure for participation
(b) Mechanisms, processes and procedures for participation
(c) Receipt, processing and consideration of petitions and complaints by members of the
community
(d) Notification and public comments procedures
(e) Public meetings and hearings
(f) Special needs of people who cannot read or write, people with disabilities, women and other
disadvantaged groups
(9) Matters with regard to which community participation is encouraged
(h) The rights and duties of members of community and
(i) Any other matter that enhances community participation

Inter- Governmental Relations Act, 2012

Section 29

The framework for public participation in the transfer or delegation of powers, functions or
competencies by either level of government under this Part shall be provided by regulations

Public Procurement and Disposal Act 2015

Sections 68(3), 125(5),
138, and 179

Emphasis on transparency of the procurement process including requirements for
procuring entities to publicly avail procurement records after closure of

proceedings, publicise notice of intention to enter into contract on websites and public
notice boards and publish and publicise all contract awards.
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3.3.2 Minimum legal requirements and framework for public participation in planning,
budgeting and monitoring

The minimum legal requirements and framework for effective and meaningful participation at the county level are
presented in Table 9 below. These include public participation in policy making, planning and budgeting and
monitoring.

Table 9: Minimum legal requirements for public participation at the County Level

Minimum requirements Reference in
Legislation

Overall legal and institutional framework

1. County Governments (CGs) should create structures, mechanisms and guidelines for citizen CGA Section 115
participation. The structures and guidelines should ensure participation is open to all without & PFMA Section
discrimination and have safeguards against domination of the consultations by one 207
group (whether politicians, elites or CSOs).

2. Each county assembly shall develop laws and regulations giving effect to the requirement for CGA Section 115
effective citizen participation in development planning and performance management within | (2) and 47
the county and such laws and guidelines shall adhere to minimum
national requirements.

3. CGs and its agencies shall designate an office or officer for purposesof ensuring access to information = CGA Section 96

and shall enact legislation to ensure and CoK Art. 35.
access to information for which reasonable fees may be imposed.
4. CGs should promote access to information for minorities, marginalisedgroups and communities. CoK, CGA, PFM
Act
(Specifically Article
35 and 254:3)

5. CGs should establish mechanisms to facilitate public communications and access to information with| CGA Section 94
the widest public outreach using media, which may include: television stations, information ' and 95.
communication technology centres, websites, community radio stations, public meetings; and
traditional media.

6. CGs should develop city-level interactive websites on which planninginformation will be posted and | Urban Areas and

feedback received. Cities Act 2011.
7. CGs should create legislation to provide the institutional frameworkfor facilitating civic education | CGA Section 100-
and establish a civic education unit. 101.

8. County Governors are responsible for promoting and facilitating citizen participation in the CGA, Section 30
development of policies and plans, delivering services, and for submitting an annual report to the| and 92.
county
assembly on citizen participation in the affairs of the county government.

9. CGs should establish County Budget and Economic Forums (CBEF) PFM Act Section
as a “means for consultation” by the county government on plans andbudgets. 137
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10. CGs should develop complaints (grievance redressal mechanisms)which
are followed up and have the confidence of citizens. These
should be based on common standards, with clear regulations and
operational mechanisms.

11. County Government Authorities, agencies and agents have a duty to respond
to petitions and challenges from citizens. Public authorities should promote
accountability; ensure that expenditure of public
funds is subject to effective oversight; and promote informed debate on
issues of public interest.

12. The County Governor should publicly deliver an annual State of the
County address.

CGA Section 47 and 59, PFM Act
Section 48 and 139.

CGA Section 89

CGA Section 30K.

\ Participatory Budgeting

13. County Governors are responsible for ensuring citizen participationin the
planning and delivery of services.

CoK Art. 232 and CGA Section 115.

14. Citizens should be engaged in preparation of integrated development plans.
Citizens should be represented in the boards of cities and municipalities

Urban Areas and Cities Act (Section22
and Second

including representatives of professional associations, private sector, Schedule Clauses 1 and 2).
registered associations of informal sector, neighbourhood associations
and associations of urban areas and
cities.

15. County planning should serve as a basis for engagement betweencounty = CGA Section 102.
governments, citizens, other stakeholders and interest
groups.

16. The County Planning Unit (CPU) will be responsible for ensuring CGA Section 105.

meaningful citizen engagement in planning processes through a 5 year
County Integrated Development Plan (CIDP); a 10 year County

Sectoral Plan; a 10 year County Spatial Plan; and a Cities and Urban Areas
Plan.

17. The County Executive Committee (CEC) member for finance shouldensure
citizen participation in planning and budgeting.

PFMA Section 125.

18. The County Budget circular should prescribe the manner in whichthe
public will participate. Participation could take various forms including
but not limited to direct participation, written comments and
through representatives.

PFMA Section 128.

19. The public should be consulted in preparation of the County Fiscal
Strategy Paper.

PFMA Section 117.

20. The accounting officer of an urban area or city should ensure thatthe
public participates in the preparation of the annual budget
estimates/strategic plan.

Urban Areas and Cities Act Section
21, draft Urban Policy pg.
18, PFMA Section 175.

21. The relevant committee of the County Assembly should take intoaccount
public views in considering budget estimates.

PFMA Section 131.

Participatory Monitoring

22. Each county should develop the Performance Management Plan toprovide
for mechanisms of monitoring the work of the county.

CGA Section 47 and 59, PFM Act
Section 48 and 139.
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23. Each County should establish County Public Service Boards. TheCPSBs = CGA Section 57-59.
should be responsible for (i) reporting to the county assembly,
(ii) informing and educating county public officers, (iii) advising the
county governments on the implementation and monitoring of the
national performance management system which should involvecitizens
facilitated by the County Executive Committee.

‘ Financial Transparency — Public Financial Management (PFM)

24. Various budget documents (e.g. Budget estimates and approvals, fiscal PFMA Section 48, 123(3), 139 and
strategy paper, Audited accounts, Annual Reports, Quarterly Report, Pre = 166(4c).
and post- election reports) should be published and publicized within
laid out times in user friendly formats (e.g. have executive summary
and narrative) so the citizens can provide
meaningful input and engagements.

25. Municipal and city boards should make public their annual audited The Urban Areas and Cities Act,
financial statements; to be published in two major public dailies, as Section 48.
well as on Board’s website, and in a conspicuous place at the Board’soffice.

3.3.3 County Legal framework

At the county level, the Kisumu County Public Participation Act 2015 gives effect to the Constitution and provides
for the establishment of modalities and platform for public participation in the governance of thecounty. Section 5 of
the Act establishes the Office of Public Participation mandated to facilitate and coordinate public participation in
governance of the county including communities, organizations and citizens. The Act also provides for decentralization
of public participation structures to sub county and ward levels.

The Kisumu County Administration (Village Units) Act, 2019 provides for the establishment of Village Units and the
effective coordination, management and supervision of the general administrative functions in the Village Units
including ensuring and coordinating the participation of communities in governance within the village units.

The Kisumu County Access to Information Bill, 2014 gives effect to the right of access to information by citizens as
provided under Article 35 of the Constitution; promotes routine and systematic information disclosure by public
service and private service on constitutional principles relating to accountability, transparency and public
participation and access to information; and provide a framework to facilitate public education on the right to access
information under the Act.

3.4 Key planning and budget documents requiring public information and input
The county decision making processes including planning and budget process produces several documents that the public

need to be familiar with and have their input for effective and meaningful participation. These key documents are
highlighted in Table 10 below.
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Table 10: Key planning and budget documents requiring public information and input

Budge The County PFMA Timelines for 30" August | - Action: | The documentis To be
t Executive (2012) various (County) Forthe | critical for publici
Circul Member for Section 128|  activities; informa | the public toknow | zed
ar Finance 2 Procedures for tionof when, within
review and member \tlvheret_ar_\d ?OW Tdays
ro'ection Of S 0 par ICIpa e n Of
Eevinues and especially | the budget publicatio
o in process. n.
expenditures; .
. schedulin
Key policy areas to g
be taken into their
consideration; annual
Procedures for calendar.
public
consultation; and
Format for
budget
documentation.
County Prepared by PFMA Strategic 1st No date | The plans willgo | 14 days
Integrated | CEC Membgr for | (2012) priorities forthe September | provide | through three befor_e
Development | Planning, with Sect mediumterm: d but main stages: adoption
Plans (CIDP)/ | input from the ion Programmesto be should | a) Formulationby | in
Annual County Budget 126 ek be the County the County
Development| and Economic 3) Sianifi ’ " within 14 Planning Executive
Plans Forum (C-BEF)and cé%?tlallcan days U and then
departments. i Action: tablin
P expenditure;and Tg on b) Approval by gin
Grants, transfers e the County the
and subsidies to be and executive CA
made on behalf of approve | © Tabling and | o p,
County with approval inthe | nyplicized
Governments. or without| ~ CA ] within 7
amendme| In each of this days of
nts stages there isneed | tabling in
to share with the | the CA and
public the ‘(’;"th'"fz
documentswhether | 98YS ater
; approval in
as draft especially
. the CA.
in stage (a)and
(b).
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Budget Prepared by the PFMA o Actual fiscal 30th - Action: | The County 14 days
Reviewand | County Treasury | (2012) performance inthe September | For Treasury will befor
Outlook Section 118 previous year; Informa | prepare the e
Paper 0. 2@ |, Updated tionof | BROP and it is tablin
(BROP) (b) economic and Member | important that gin
('i) (@, ®) financial S. before they the county
@ forecasts from the tggljn'gn the %ecutl
TR Public be given tee
o ldentification of broad an opportunity (with 7
policy priorities to be to comment. davs
implemented bythe 4
Imp’ Y allowed for
CG in the medium input).
term; To be
o Provide indicative publicized
available resources 7
(i.e. ceilings) to fund days
CG priorities— in after
consultation with tabling
CRA and the National in
Treasury; and the CA.
o Reasons for any
deviations from the
financial objectives
in theCounty Fiscal
Strategy Paper
(C-FSP).
County Prepared by PFMA e Broad strategic 28t 150 There is need that | 7 days
Fiscal Country (2012) priorities and policy February March | before the County | before
Strategy Treasury. Section 117 goals— medium term Action: | Executive tabling in
Paper Prepared in time (1), (6), (8) and long term. To approves the the
(CFSP) for review and e Outlook on debate CFSP, the public | County
approval by the expenditures, and be givenan executiv
CEC. revenues and approv | opportunity to e. Tobe
horrowing for the e. input. publicize
medium term. Thereafter d 7days
when it is tabled after
in the county tabling in
assembly it the CA.

should be made
public.

Finally what the
CA approves
(withor without
amendments)
should be made
public

too for greater
certainty.
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Debt Prepared by Section e The total stock of 28th - Action:
Management | County Treasury | 123(1)(3) of debt as at thedate of | February For
Strategy the PFMA, the statement; information
2012 e The sources of of members
loans made to the in decision
county making on
government; the liabilities
o The principal risks of the
associatedwith those county.
loans;
e The
assumptions
underlying the
debt
management
strategy; and
o Ananalysis of the
sustainability ofthe
amount of debt,
both actual and
potential.
Budget Prepared | PFMA (2012) | e Details of all 30t April 30% June The public 7 days after
Estimates County Section 129, planned Action: To need to see tabling in
(Revenue and Treasury | (1), (2), (3), development and debate and what is tabled the CA with
Expenditure) and (4), 131(1) recurrent approve with | inthe CA. 14 days of
Department | (5) expenditures of the or without This should public
s/county government.Also amendments | also be input.To be
government the estimated . complemented publicized 7
entities revenues by source To pass the by clear dates days after
and explanation of appropriation | (Not later than tabling in
strategies for deficit sbill to 30th May) as the CA.
financing. authorise to when the
withdrawals | public can give
from the feedback to the
County departmental
Revenue committees (on
Fund. sector specific
matters) or to
the Budget and
Appropriation
Committee.
County PFMA (2012) | The appropriation 30t June Once all has Tobe
Appropriation | Assembly Section 131 Bill authorises the been discussed | publicized 7
Act (1) (5 withdrawal from and the final days after
the County budgetapproved it | approval in
Revenue Fund of should be made | the CA.

the money needed
for the
expenditure, and
for the
appropriation of

public via the
appropriations
actand
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that money for the detailed
purposes programme/ite
mentioned in the mized budget
Bill. documents on
the day it is
approved but
not later than 7
days.
8. | Cash flow County Treasury | PFMA (2012) | Annual cash flow 15t June Useful
projections Section 127 projections for the information for
1) next financial year the for analysis
of the cash
flow outlook
for various
sectors
9. | Supplementar | County Treasury | Section 135 Revised budget On need All 14 days
y Budget and County (1) of PFMA | estimates. basis supplementary | before
documents Assembly 2012 budgets should | tabling in
be availed the CA.
before they are | 7 Days after
tabled in the tabling in
CA for people the CA.
to input where
need be and
thereafter
when they are
being
considered in
the Assembly.
10. | Finance Act/ | The CEC-MFand | PFMA (2012) | Taxation and other | 30th - There is need 14 days
Finance Bill County Section 133 revenue raising September Action: To that the public | before
Assembly measures of the (within 90 debate and have a tabling in
county days) approve with | opportunity to the CA.
government. or without input into the Tobe
amendments | Finance Bill publicized 7
before it is days after
tabled in the approval in
National or CA; | the CA.
Further the
public should
also be allowed
space by the
Finance
Committee to
contribute
before the house
©
approve it.
11. | Expenditure | Departments, Avrticle An in-depth No Specific | - -
Review Treasury and 228(4)(6)of | analysis on specific | Date Action: For
Reports Office of the the sectors to information
Controller of Constitution, | establish the of members.
Budget Section 166 progress
(1)(4) of the (or lack of it) by
PFMA the county.
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12. | Audit Reports | National Audit Article 226(3) | An independent 315t 3 months
Office & Avrticle 229 opinion on the useof | December | Action: To

(4)(a) of the public funds in debate and
Constitution, | the county decide on
Section 48 of (both the county what actions
the Urban executive and should be
Areas and county assembly). taken.
Cities Act,
2011

3.5 Policy Framework

The overarching national policy framework, the Kenya Vision 2030 under the political pillar aims to realize by 2030 “a
democratic political system that is issue-based, people-centred, result-oriented and accountable to the public’. The
Kenya Vision 2030 envisages a political system that is responsive to the needs and rights of citizens, whose participation
in all public policies and resource allocation processes is both fully appreciated and enabled. It emphasizes an open and
transparent system that permits the free flow of information, and leadership accountability to citizens. The Kenya Vision
2030 therefore undertakes to promote, among other things:

a)
b)
c)

d)
e)

Individual and community participation in social activities and to influence decision-making.

Public access to information and data;

Formal and informal civic education and action programmes to widen knowledge and participationamong
citizens, leading to an informed and active citizenry;

Inclusion of women and disadvantaged groups in electoral and political processes; and

Open engagement between government and civil society, as well as the free flow of information (e.g. Through
better and continuous engagement with the media)

The Kenya Policy on Public Participation, 2018 provides the framework for the management and coordination
of public participation in the country for the fulfilment of the constitutional requirement for citizens’ engagement
in governance and development at national and county levels. The policy has nine specific objectives that national and
county governments should endeavour to achieve. The policy objectives are to:

1.

2.
3.

Ensure citizens continually access timely information on public issues in a language and format that is easy to
understand;

Provide a framework for coordination and enabling environment for NSAs involved in civic education;
Undertake coordinated and integrated capacity building towards empowering responsible citizensand
public institutions;

Promote effective public participation in planning, budgeting and implementation of approved plans and
budgets;

Promote effective participation of minorities and marginalized groups at all levels;

Guarantee adequate, secure and sustainable funding for public participation;

Promote well-resourced, updated and effectively implemented monitoring, evaluation and learning systems
for public participation;

Promote responsive, functional and timely feedback and reporting mechanisms in order to build
confidence in public participation process; and

Promote effective handling of complaints.
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The Kenya Policy on Public Participation, 2018 strategic focus areas include access to information; civiceducation;
capacity building; planning, budgeting and implementation; inclusion of minorities and marginalised groups,
funding; monitoring, evaluation and learning; feedback and reporting mechanisms; and, complaints and redress
mechanism as illustrated in Figure 3 below.

Access to
Information Data
& Documents

Civic Education
& Citizen

Feedback &
Reporting
Mechanisms

Monitoring,
Research &
Evaluation

tate Facilitation

& Inclusion of

Special Interest
Groups

Figure 3: The Focus areas of the Kenya National Public Participation Policy

Source: Office of the Attorney General & The Department of Justice (2018), Kenya Draft Policy on Public participation September, 2018

The County Public Participation Guidelines, 2016 published by the Ministry of Devolution and Planning and the
Council of Governors provides the mechanism for public participation practice in county governance in line with Part
VIII of the County Government Act 2012. The guidelines are to be applied in relation to the relevant laws, regulations
and guidelines including but not limited to the Constitution of Kenya; the County Government Act 2012; the Public
Finance Management Act 2012; the Urban Areas and Cities Act 2011; the Intergovernmental Relations Act 2012; the
Public Finance Management Regulations 2014; Guidelines onPerformance Contracting in County Government; the
Guidelines on County Integrated Monitoring and Evaluation System (CIMES); and Handbook on County
Performance Management Systems.

The Guidelines offer a practical approach for county governments to actively engage the public in policy making
and planning, budgeting, implementation, monitoring and evaluation and seeking redress through public petitions and
referenda. The Guidelines outline the overall county government responsibility to facilitate and report on public
participation through the various departments and agencies of the county at the county level and all levels of
decentralization (Sub-county, ward, village, urban and city areas), and in the case of the County Assembly, the
responsibility of the speaker of the County Assembly and Chairpersons of various Committees of the House. The
guidelines further layout the duties and responsibilities of members of thepublic in public participation; conditions
for meaningful public participation; specific content areas and the
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mechanisms to be used in engaging the public; mechanisms for petitions, compliments/complaints, grievances and
redress; and monitoring, evaluation, reporting and learning.

Despite a strong constitutional, legal and policy environment for public participation, this is not backed up by a
coherent policy framework for operationalization. The upshot is that there is no set of coherent normative principles for
implementing public participation at all levels of the county structure. More importantly, Kisumu county lacks an
enabling policy framework for the implementation of the County Public Participation Act 2015 including promoting the
interests and rights of minorities and marginalised communities and special interest groups in county decision-making
and development.

The Kisumu County’s 10-point development agenda?! linked to, and reflected in the Kisumu County Integrated
development Plan (KCIDP) 2018-2022 and the annual planning and budgeting framework, include:

1. Revitalize agriculture for food security and agribusiness;

2. Ensure a healthy population living in a clean environment;

3. Build modern physical infrastructure;

4. Promote skills development and innovation;

5. Conserve the environment while opening the Kisumu lakefront for business;

6. Provide decent housing in inclusive towns, semi-urban centres and villages;

7. Promote sports, culture and the arts;

8. Promote industrialization and a vibrant service sector, supported by sustainable energy sources and
information and communication technologies;

9. Promote tourism driven by culture and heritage as well as new products; and

10. Deepen the structures of devolved governance and strengthen revenue generation andaccountability in

use of public funds.

The main focus of the CIDP 2018-2022 was to deliver and create an accelerated and inclusive economicgrowth,
higher living standards, improved governance, efficient public service delivery, an enabling environment for the
private sector to do business, and reducing inequalities in access to productive resources and basic goods and services.

2L https:/fwww.kisumu.go.ke/
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CHAPTER FOUR: POLICY DIRECTION, GUIDING PRINCIPLES AND
IMPERATIVES

The Kisumu County Public Participation Policy provides the policy direction and guiding principles for effective and
meaningful public participation in county governance, decision-making and development at all levels.

4.1 Vision Statement
An open, people-centred, responsive and accountable Kisumu county governance and development system.
4.2 Mission

To ensure effective and meaningful public participation and the free flow of information at all levels of thecounty
governance, decision-making and development.

4.3 Policy goal

To provide enabling policy framework and modalities for effective facilitation, management and coordination of public
participation in governance, decision-making and development processes throughout the county of Kisumu.

4.4 Policy Objectives
The specific objectives of the policy are:

1. To provide enabling framework for facilitation and coordination of civic education for meaningful public
participation in county governance and decision-making.

2. Toensure continuous access to timely information on public issues in a language that is easy tounderstand,
and a format that is user friendly for informed public participation in county governance, and decision-
making.

3. To facilitate effective and meaningful public participation in county governance and decision-making
processes at all levels.

4. To ensure inclusive and meaningful participation of marginalized communities, minorities and vulnerable
groups in county governance, decision-making and development at all levels.

5. To strengthen county public complaint management, feedback and reporting system.

6. To strengthen institutional capacity of the public participation structures for effective facilitation and
coordination of public participation at all levels of the county.

7. To strengthen multi-sectoral and intergovernmental coordination mechanisms for public participation at all
levels of the county.

8. To strengthen enabling legal and policy environment to ensure free, equal and meaningful public
participation in county governance and decision-making.

9. To ensure sustainable financing and public investment in public participation.

10. To establish and operate an integrated county public participation monitoring, evaluation and social
accountability systems
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4.5 Guiding principles and values

The Constitution of Kenya 2010 requires a principle and value-based approach to public policy making,
governance and management of public affairs. This policy is undergirded by the following principles that are considered
crucial for effective and meaningful public participation by all.

4.5.1 Guiding constitutional principles and values

a) Governance principles and values: This Policy is undergirded by the national principles and values of
governance enshrined in Article 10 of the Constitution that bind all state organs, state officers, public
officers and all persons wherever they apply and interpret the Constitution; enactand apply laws; or make
or implement public policy. These national principles and values include patriotism, national unity, sharing
and devolution of power, the rule of law, democracy and participation of the people, human dignity,
equity, social justice, inclusiveness, equality, human rights, non-discrimination, protection of the
marginalized, good governance, integrity, transparency and accountability and sustainable development.

b) Leadership principles: The Policy is guided by principles of leadership and integrity enshrined in Chapter Six
of the Constitution of Kenya. Chapter Six of the Constitution puts emphasis on personal integrity, competence,
and suitability, objectivity, and impartiality in decision-making, and ensuring that decisions are not
influenced by nepotism, favouritism, other improper motives, or corrupt practices.

c¢) Devolution principles: The Policy is undergirded by principles and objects of devolution and devolved
governance enshrined under Article 174 of the Constitution. These include the principles of democratic and
accountable exercise of power; self- governance; the right of communities tomanage their own affairs;
protection and promotion of the interests and rights of minorities and marginalised communities; gender
equity; equitable social and economic development; the provision of proximate, easily accessible
services; accountability and transparency; checks andbalances and the separation of powers among others.

d) Public finance management principles: The Policy is guided by the principles of public finance
management enshrined under Article 201 of the Constitution of Kenya. The principles include openness
and accountability, public participation in financial matters and equitable developmentincluding making
special provisions for vulnerable and marginalised groups and areas.

e) Public service principles: The Policy is guided by the principles and values of public service outlined
under Article 232 of the Constitution of Kenya. The principles and values include high standards of
professional ethics; efficient, effective and economical use of public resources; responsive, prompt,
effective, impartial and equitable provision of public services; involvement of the people in the process of
policy-making; accountability for administrative actions; transparency; provision of timely, accurate
information to the public; and representation of Kenya’s diverse communities at all levels of the public
service, of men and women, the members of all ethnic groups and persons with disabilities.
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4.5.2 Guiding Principles for Public Participation Policy

Public participation shall be guided by the following broad principles which shall apply in all aspects of Kisumucounty
governance, decision-making and development processes:

Recognition of the sovereignty of the people and their right to participate in public affairs and development;
Recognition and respect of the right of every individual, group, community and/or organization to actively and
meaningfully participate in the public policy and decision-making processes including management of public
affairs;

Exceed the legislative requirements in promoting the value of public participation as a commitment to public duty;
Safeguard public interest in all public participation processes;

Non-discrimination and accommodation, respecting diversity, people’s values, culture, needs and customs;
Timely access to the necessary information in a language and format that is easy to comprehend, including
accessible formats for Persons with Disabilities (PWDs) and through a media that is accessible to the public;
Ensure open and honest communication in all public participation processes by facilitating the participants’
unhindered access to the information they need to meaningfully participate in decision-making;

Provision of civic education and the development of the necessary capacity for the public to effectively engage and
participate in governance and decision-making;

Provision of adequate and effective mechanisms and opportunities for meaningful public participation for those
either interested in, or affected by decisions in policy making and implementation processes;

Protection, promotion and inclusion of the interest and rights of minorities, marginalized communities and
vulnerable groups including women, youth, elderly, PWDs and children and their access to relevant information;
Respect and value diversity within the county and seek to make decisions that are equitable, responsive and
appropriate to the diverse needs of the population;

Recognize and respect people’s views and opinions in decision-making;

Respect for the principles of child participation, including child friendly environment, appropriate
information, and non-intimidation;

Ensure highest level of accountability to the public and stakeholders involved in public participation and
decision-making processes;

Provision of adequate and accessible mechanisms for reporting complaints, redressing grievances,review of
decisions and dispute resolution;

Reasonable balance in the duties, roles and obligations of state and non-state actors in participatory
governance and decision-making;

Promotion of Public-Private Partnerships (PPPs), such as joint committees, technical teams and citizen
commissions to encourage direct dialogue and concerted action on sustainable development; and

Recognition and promotion of the reciprocal roles of non-state actors’ participation and governmental
facilitation and oversight; and
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4.6 Imperatives for effective and meaningful Public Participation

In order to make public participation meaningful, the County will endeavour to ensure the following are taken into
consideration:

a) Clarity of the subject matter: It is important to establish realistic and practical public participation goals that
have been accepted by all stakeholders to mitigate the public’s expectations. Making promises that cannot
be kept will undermine public confidence in the public participation process.

b) Clear structure and process: Before public participation takes place, clear rules need to be setdefining the
conduct of the process, tools to be used and how final decisions will be reached.

c) Access to information: Duty bearers should provide information in acceptable, easy to use formats.

d) Opportunity for balanced influence: The engagement rules should ensure a balance of opinion and avoid
dominance or bias by a section of the public.

e) Commitment to the process: Proponents of public participation must be willing to obtain and consider
public input in decision-making and to ensure that public participation works.

f) Inclusive and effective representation: Mechanisms must be established to reach out to all relevant
stakeholders.

g) A climate of integrity: For the public to fully participate, government agencies and decision makers must be
credible, honest and trustworthy.

h) A belief in the value of public input: Public input should result in better decision-making and better
governance.

i) Capacity to facilitate participation: Ensure that agencies know how to design and implement public
participation processes. Both the agencies and the public should have the knowledge and communication
skills required to facilitate and participate effectively in the process.

j) Building capacity for participation: Acknowledge and build people’s capacities for meaningful
participation.

k) Complete transparency: The timely sharing of easily understandable and accessible information to educate the
public about the issues and options.

[) Bear in mind standing conditions of the participants: It is critical that facilitators understand their audience
well. They should clearly discern the social and economic status, cultural and religiousbeliefs and practices
of those engaging in public participation. Knowledge levels, incomes and power wielded will influence the
deliberations and ultimately have a bearing on the conclusion and subsequent outcomes.

m) Respect: Respect people’s right to participate, views and opinions recognizing that they do already play an
active role in shaping their own lives and that they are far from being passive recipients of a pre-determined
process of engagement.

n) Multi-sectoral collaboration and coordination: A coordinated and collaborative effort by various stakeholders,
sectors and government departments and agencies at all levels will be promoted and institutionalized. The
roles, responsibilities and mandates of different stakeholders will be clearlydefined.

0) Sustainable financing: Ensuring effective and meaningful public participation in governance requires
adequate and sustainable funding and investment by the government through adequate budget allocation
and partner support.
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4.7 The Policy Approach

The Kisumu County Public Participation Policy adopts and advocates for the following key approaches tomanagement and
coordination of public participation activities and initiatives throughout the county:

a) Rights-based approach: The Policy adopts a rights-based approach to public participation. This calls for the
deployment of best possible measures, including adequate resources to enable the widest possible
enjoyment of the right to participation in public affairs and development.

b) Countywide inclusive approach: The Policy emphasizes countywide inclusive public participation approach
to management of public affairs involving all state and non-state actors in county governance, decision-
making and service delivery at all levels.

¢) Multi-sectoral approach: The Policy advocates for a multi-sectoral approach involving engagement and
participation of diverse sectors and stakeholders at all levels to ensure effective and meaningful public
participation in all county governance, decision-making and developmentactivities.

d) Evidence based approach: The Policy advocates for evidence based decision-making by ensuring decisions
are based on facts, data and evidence.

e) Risk based approach: A risk-based approach to public participation means that county leadership,
departments, competent authorities, institutions and stakeholders including non-state actors identify,
assess, and understand the public participation risks to which they are exposed, and takethe appropriate
mitigation measures in accordance with the level of risk. The risk-based approach has three steps: determine
the risk profile, implement effective risk controls and balance the residual risk. It also involves identifying
the highest participation compliance risks to the county or organisation, making them a priority for the
compliance controls, policies and procedures. The highest compliance risks will cause the highest
interruption or disruption to public participation processes if they happen thereby endangering decision
making processes. As such both the County Executive Committee and County Assembly will assess the
compliance risks and implications of public participation on key decisions that require public participation.
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CHAPTER FIVE: POLICY MEASURES

The Kisumu County Public Participation Policy provides an inclusive policy framework and guidance on measures
and strategies to be undertaken for effective facilitation, management and coordination of public participation in county
governance, decision-making and development processes The Policy provides broad guidance to both state and non-state
actors involved in county and local governance and service delivery at all levels. This chapter describes the policy
measures and strategies around the following 10 key policy focus areas:

k) Facilitation of civic education for meaningful public participation

)  Ensuring access to timely information for informed public participation

m) Facilitation of public participation processes in decision-making

Promoting inclusive participation of marginalized communities, minorities and vulnerable groups
Strengthening public complaint management, feedback and reporting system

Building institutional capacity for effective public participation

Strengthening multi-sectoral and intergovernmental coordination

Strengthening enabling legal and policy environment/framework

Sustainable financing and public investment

) Strengthening research, monitoring, evaluation and social accountability systems

LT 22

The policy measures and strategies shall be implemented through the instruments of applicable national and county laws,
regulations, guidelines, standards, plans and programs.

5.1Facilitation of civic education for meaningful public participation

The right to participation in public affairs requires an environment that ensures that the public are empowered and
adequately equipped with the knowledge and capacity necessary through civic education. Effective civic education
informs the public, creates awareness and empowers them to meaningfully participate in public affairs and make
informed decisions. Section 8 (2) (f) of the Kisumu County Public Participation Act, 2015 therefore vests in the Office of
Public Participation the responsibility of collaborating with relevant institutions in the county to promote access to
information and civic education programs.

5.1.1 Policy gaps and challenges

Although civic education is a prerequisite for effective public participation and is acknowledged as a powerful tool for
citizens’ empowerment, there is limited structured countywide civic education in Kisumu County resulting in low
citizens” awareness of their rights and responsibilities and inadequate participation in county governance and decision
making. This is exacerbated by limited access to timely and appropriate information;and lack of targeted county civic
education programme for individuals and groups that are vulnerable, marginalized or disadvantaged.
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5.1.2 Policy Statement

The county government of Kisumu in collaboration with partners and non-state actors shall provide an inclusive
framework for facilitation and coordination of countywide civic education activities and initiatives

Civic education programmes shall be developed and implemented as an integral part of the county administration,
governance and development function with the aim of empowering citizens and promoting a culture of participation
within local communities. Civic education programmes shall include knowledge ofhuman rights, the importance of
participation for society, and an understanding of the electoral and non-electoral decision-making and political
system and of various opportunities for participation, including available legislative, policy and institutional
frameworks.

5.1.3 Policy measures and strategies
The County Government will:

1. In collaboration with partners and non-state actors, design and implement a countywide civic education
programme.

2. Establish/strengthen the county civic education unit in the Office of Public Participation established under
Section 5 of the Kisumu County Public Participation Act, 2015;

3. Mainstream and integrate civic education into all county public participation and governance activities at all
levels of the County government system, including the Executive and County Assembly;

4. Design standardized Kisumu County civic education curriculum and materials on public participation taking
into account the provisions of Article 33 of the Constitution of Kenya and Part X of the County Government
Act, 2012;

5. Develop public participation regulations and guidelines for non-state actors in line with section 100
(4) of the County Government Act, 2012;

6. Develop guidelines for inclusion and targeting of minorities, vulnerable and marginalised groups in county
civic education programs in line with the Constitution and relevant laws;

7. Promote inter-governmental collaboration and engagement of all the relevant non-state actors in the
implementation of county and local civic education programs; and

8. Ensure adequate budget allocation for civic education program.

5.2 Ensuring access to timely information and ICT for informed public participation

The right of access to information, which as part of the right to freedom of expression, is an enabler of public
participation and a prerequisite for ensuring openness, transparency and accountability in governance. Access to
timely and relevant information not only empowers and enables citizens to hold the duty bearers to account but also to
meaningfully and effectively participate in decision-making.

5.2.1 Policy gaps and challenges

Despite Article 35 (1) (3) of the Constitution of Kenya and the Kisumu County Access to Information, 2014 provides that
every citizen has the right to access information held by the state and other persons, the public often experience
challenges in accessing such information. Very often, the information held by the state that is necessary for effective
public participation is not made readily available in a timely and accessible manner. The low literacy levels have even
made it more difficult for the citizens to acquire the information they require
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to effectively and meaningfully participate in decision-making processes such as policy making, planning and
budgeting.

5.2.2 Policy Statement

The County Government of Kisumu will provide an enabling framework and mechanism for ensuring timely access to
information in a language and format that is easy to understand in the context of public participation. The County
Government shall especially facilitate access to information for individuals and groups that are marginalized, vulnerable
or disadvantaged to ensure their informed and meaningful public participation incounty governance, decision-making
and service delivery. This will include establishing procedures for the provision of assistance, from formulation of
requests for information through to their delivery, for the purpose of promoting equal access to information.

The County Government will further ensure the development and deployment of ICTs, including new data- driven
technologies to strengthen equal and meaningful participation. Proactive measures shall be adopted to make ICT
widely available, accessible and affordable without discrimination of any kind.

5.2.3 Policy measures and strategies
The County Government in collaboration with partners, non-state actors and relevant national agencies will:

1. Ensure timely publication, availability and dissemination of facts and information needed for effective public
participation in a language(s), format and media that are appropriate and accessible taking into the needs of
persons with disabilities;

2. Strengthen county communication and public information offices at all levels

3. Establish/strength county public information management system to facilitates the right of access to
information.

4. Develop regulations and guidelines on routine and systematic information disclosure by public and private
entities or service providers.

5. Develop and implement standards and standard operating procedures for ensuring access toinformation
of different classes held by county or corporate bodies.

6. Establish an impartial county oversight mechanism to monitor and report on the implementation of the right
of access to information.

7. Promote the use of information and communications technologies (ICTs) to create spaces and
opportunities for meaningful participation

8. Promote public private partnerships, in the design, development and use of ICTs for participation.

5.3Facilitating meaningful public participation in county governance and decision-making

The Government of Kenya recognizes the right of citizens to participate directly in the conduct of public affairs.
The conduct of public affairs is a broad concept that covers all aspects of governance, public administration,
decision-making and service delivery. This includes the formulation and implementation of laws, policies, strategies,
plans, budgets and programs and provision of services at various levels. Activeinvolvement of the citizens in the
conduct of public affairs often results in enhancing public confidence indecision-making processes, ownership and
legitimacy of public decisions and actions.
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5.3.1 Policy gaps and challenges

Despite the constitutional requirement and importance of participation in the conduct of public affairs anddecision-
making, much of the public participation efforts continue to be less meaningful and effective. The available opportunities
for public participation are often the preserve of the elites and opinion leaders who tend to be invited to public
participation events on the assumption that they understand better the complex and technical nature of the matters
presented for public participation. As result, public participation is often tokenistic just to meet the minimum
requirements of the law.

This is due to diverse factors including inadequate political will and commitment to ensure meaningful public
participation; inadequate public participation planning and financing; inadequate coordination among andbetween
county government agencies and non-state actors; and inadequate modalities for involvement of the marginalized,
vulnerable and minority groups.

5.3.2 Policy Statement

The County Government will facilitate effective and meaningful public participation in county governance and decision-
making processes at all levels. The public participation structures and modalities shall be strengthened and made
accessible at all levels for all. The County Government will provide guidance for the relevant state and non-states actors
on ensuring meaningful participation before, during and after decision- making processes.

5.3.3 Policy measures and strategies
The County Government will:

1. Integrate and mainstream public participation in all county decision-making processes including legislative,
policy, development planning, programming, budgeting and implementation processes;

2. Develop, implement and regularly update county public participation communication strategy;

3. Provide adequate budget and human resources to support public participation programs and activities at all
levels.

4. Develop and implement guidelines for inclusion and engagement of marginalized and vulnerable groups in
governance and decision making in various settings including disaster and emergency situations;

5. Promote and protect the right of children to express their views freely and to be heard in decision-making
on matters that affect them;

6. Establish performance management framework for public participation;

7. Facilitate, support and coordinate meaningful public participation at different stages of county governance
and decision-making including before, during and after decision-making. Table 11 below presents the measures
and strategies to ensure meaningful public participation in county decision-making processes.
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Table 11: Measures and strategies for ensuring meaningful public participation in county decision-making processes

Stages of decision-making

Measures and strategies

7.1 Public participation
before decision-making

7.2 Public participation
during decision-making

a)

Give communities and stakeholders the opportunity, for example, through online consultations, public
hearings or forums, or working groups or committees to participate in shaping the agenda of
decision-making processes in order to ensure that their priorities and needs are included in the
identification of the subject matter and content for discussion.

Identify and notify in a timely, adequate and effective manner, individuals and groups who are directly or
likely to be affected by, or who may have an interest in a subject matter of decision- making such as a
policy, law, strategy, plan, budget, programme or project, and facilitate their participation.

Provide and disseminate timely and easy to understand information regarding the decision- making
process that is appropriate to local conditions and presented in a clear, usable, accessible, age and
culturally appropriate formats, and in a language(s), in accordance withthe principle of maximum
disclosure. The information about the process should include, as a minimum, the following elements:

i.  The type or nature of the decision under consideration;

ii. — The range of options and issues to be discussed and decided at each stage, including problems,
solutions, and the possible impact of their outcomes;

iii. — The timelines for participation at each stage of the process and opportunities for thepublic to
properly prepare and submit constructive contributions;

iv.  The public officials, institutions and stakeholders/partners involved and their respective roles
and assigned tasks at each stage of the process;

V.  The public authority responsible for making the decision;

vi.  The special needs of individuals and groups including opportunities and mechanisms for
inclusion and involvement of the marginalized and vulnerable groups including people
who cannot read or write, people with disabilities, women, youth, children, minorities and
other disadvantaged groups; and

vii.  The procedures envisioned for the participation of the public, including information
regarding:

o The date on which the procedure will begin and end;

e  The time and venue, including information on accessible infrastructure or facilities;

e  The modalities and rules of the conduct of the decision-making process; and

e The public authority or official body to which comments or questions can be
addressed or from which additional information on the decision under consideration
can be requested, and the procedure and time frame for the transmittal of their
response.

a)

Develop and widely disseminate a calendar of the decision-making process including sufficient time for
the public to prepare and make their contributions during decision-making processes. Depending on the
subject of decision-making, the calendar should ensure that opportunities to participate do not fall
during days traditionally considered as holidays, such as religiousfestivals, national holidays or other
periods of significance to public life.

Ensure participation structures such as County Office of Public Participation, departmental
participation units, communication offices, multi-stakeholder committees, technical working groups
taskforces and/or panels and citizen forums etc. are adequately resourced to ensure meaningful publi
participation in all stages of decision-making processes.

Enable the public to submit any information, analyses and opinions directly to the relevant publig
authority, either electronically or in paper form without excessive formalities.

Ensure public participation events are free of charge and held in venues that are neutral and easily
accessible for persons with disabilities, older persons and children.

Provide opportunities for submission of written memoranda, petitions or comments through onling
tools and for in-person participation. The weight given to contributions received through online platforms
should be equal to that given to comments received offline or in person.
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f) Provide adequate opportunities and time between the end of the participatory process and the taking of
the final decision for public feedback on, and validation of proposed decisions with information
regarding:

i. The grounds and reasons underlying the decisions and

. How the public contributions have been taken into account or used, what was incorporated
what was left out and the reasons why. A report can be published, together with the
decision(s) made, which may include the nature and number of inputs received and evidence of
how participation was taken into account.

g) Build/strengthen the technical capacities and expertise of public officials and institutions
responsible for the conduct, facilitation, management, coordination, documentation, monitoring and
evaluation of public participation processes.

h) Establish appropriate data collection and management systems for collecting, processing, analysing
and archiving inputs received from the public both online and offline.

7.3 Participation after a) Ensure the outcome of the participatory decision-making process is widely disseminated to the publig

decision-making in accessible and user-friendly format, and in a timely, comprehensive and transparent manner
through appropriate offline and online means. This includes multi-media platforms including dedicated
websites, email and SMS alerts, community based dissemination events/barazas, citizen forums
panels, conferences, seminars etc. at various levels.

b) The Office of Public Participation or relevant county authorities shall conduct surveys, process
evaluation or focus group discussions, to collect information on various aspects of public
participation and decision-making processes at various stages, and to document lessons and best
practices for future improvement.

c) Forge strategic partnerships and collaboration with non-state actors to ensure effective
dissemination and participation in the implementation of decisions.

d) Establish appropriate frameworks to ensure meaningful public participation and transparency in
tracking, monitoring and evaluation of the implementation activities. Participation in monitoring
and evaluation should be considered as a continuum and include the use of social accountability tools
such as social audits, public expenditure tracking surveys, community score cards, social audits
transparency portals, community media and public hearings.

e) Ensure the public have access to key information on implementation to allow effective,
participation in monitoring and evaluating progress in the implementation of decisions including
laws, policies, strategies, plans, budgets, programs or projects. Information on the implementation
process should include:

i. the authority in charge of the implementation process and its contacts;
i the resources, financial and non-financial, to be used for implementation;
il whether the implementation involves a public-private partnership and the role andcontacts
of the private actor(s) involved; and
iv. opportunities for inclusion and participation in the implementation process.
f) Prepare and widely disseminate progress and review reports on implementation activities to the
public in accessible and user-friendly formats, and in a timely, comprehensive and
transparent manner, through appropriate local media, social media, offline and online means

5.4 Promoting inclusive participation of marginalized communities, minorities and vulnerable groupsin county
governance and decision-making

The Constitution of Kenya elaborately recognizes and provides for the right of marginalized and vulnerable groups in
governance and decision-making. Article 10 of the Constitution identifies inclusivity, equality, equity, fair
treatment, human dignity, non-discrimination and protection of the marginalized as binding principles and values
of governance. Articles 53 to 57 of the Constitution recognizes the rights of special groups, namely children, persons
with disability, youth, minorities and marginalized groups and older members of society and provides for their
participation in public affairs and decision-making including representation in governance, social, economic,
political, and other spheres of life. Article 174 (e) identifies
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protection and promotion of the interests and rights of minorities and marginalised communities as one of the
objects of the devolved government. Section 6 of the County Government Act, 2012 obligates county governments in
exercise of their powers or performance of any of their functions, to ensure inclusivity and participation of the
people.

5.4.1 Policy gaps and challenges

Despite the constitutional and legal requirements for full and meaningful participation and representation of the
marginalized, vulnerable and minority groups in public affairs and decision-making, their participation and involvement
remains inadequate. This is mainly due to inadequate functional mechanisms and modalities for engagement of the
minorities and marginalised groups in county governance and decision-making processes and socio-cultural barriers.

5.4.2 Policy Statement

The County Government of Kisumu shall ensure inclusive and meaningful participation of all marginalized communities,
minorities and vulnerable groups in county governance, decision-making and development at all levels through gender
and socially inclusive planning, interventions and affirmative action. To this end, the Government shall give highest
priority in resource allocation to the participation needs of the marginalized communities, minorities and vulnerable
groups.

5.4.3 Policy measures and strategies

The County Government in collaboration with the non-state actors including civil society actors and private sector and
relevant national agencies will:

1. Regularly conduct county and community mapping of the marginalized and vulnerable individuals and
groups and create a database and profile by wards and village units for effective participation, planning and
resource targeting;

2. Develop guidelines for gender and social inclusion and targeting of marginalised communities, minorities
and vulnerable groups for their effective participation in decision-making processes;

3. Establish procedures for the provision of assistance to individuals and groups that are marginalized,
disadvantaged and/or vulnerable to access the information they need to ensure their effective and meaningful
participation;

4. Ensure public participation forums and events are appropriately designed and equipped with necessary
infrastructure and facilities to accommodate the special needs of the vulnerable individuals and
communities including children, persons with disabilities and the elderly at all levels.

5. Ensure public participation events are free of charge and held in venues that are neutral and easily accessible for
persons with disabilities, older persons and children

6. Provide adequate budgetary resources for facilitating and empowering the marginalized and vulnerable
individuals and groups to effectively participate in decision making processes at all levels
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5.5 Strengthen public complaint management, feedback and reporting system

Sections 88 and 89 of the County Government Act, 2012 thus recognizes citizens right to petition the county government
on any matter under her responsibility and vests in the county government authorities, agencies and agents the duty to
expeditiously respond to citizens’ petitions or challenges. An efficient complaint management, feedback and
reporting system is therefore a pre-requisite for transparent and accountable engagement between the government and
citizens on governance and development matters. Practically,regular feedback and functional complaints management
and redress mechanisms not only enable citizens to appreciate the value of their participation in decision-making
but also enhance their confidence in government thereby encouraging participation.

5.5.1 Policy gaps and challenges

Inadequate complaint management, feedback and reporting mechanisms have discouraged public participation and
in some instances contributed to apathy among citizens. This is exacerbated by the lowlevels of citizen awareness
of the available opportunities for petitioning the county government includingmodalities for registering or reporting
complaints and seeking redress. Consequently, a large proportion of the citizens consider public participation as of no
value or benefit to them and therefore often demand forfacilitation to engage in public participation events.

5.5.2 Policy Statement

The County Government will establish public feedback and complaints handling mechanisms at the county and
decentralized units to ensure expeditious response citizens petitions and complaints.

5.5.3 Measures and strategies

The County Government in collaboration with the relevant national agencies, oversight institutions and non- state actors
will:

1. Develop and implement standard guidelines and procedures that are simple, accessible and understandable
by users on public complaints handling, feedback and reporting.

2. Strengthen the capacity of the Office of Public Participation, communication and information offices to

document complaints and provide responsive and timely feedback and redress at all levels.

Establish and strengthen public participation dispute resolution mechanisms at all levels.

Develop and disseminate county public participation charter.

5. Advocate for the strengthening and decentralization of the services of the national constitutional oversight
institutions handling complaints to the county, sub-county, ward, urban area and village levels.

6. Create awareness and sensitise citizens on available complaints handling and redress mechanisms.

Hw

5.5.4 Strengthening institutional capacity for effective public participation

The Kisumu County Public Participation Act, 2015 establishes modalities and institutional framework for the facilitation
and coordination of public participation in the governance of the county. These include the Office of Public
Participation, the Communication Office and the various citizen participation forums established at the county, sub
county, ward, urban areas and village levels. The purpose of these structures is promote the
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culture of democratic and participatory governance; communicate and disseminate information to the public; and to give
the public space to discuss and contribute to matters that affect their lives including county policies, plans and
budgets, the delivery of services and administration of the local governance units. This policy therefore aims to
operationalize and strengthen the public participation structures created under the Kisumu County Public Participation
Act 2015 and building institutional capacity for effective and meaningful public participation.

5.5.5 Policy gaps and challenges

Although the Kisumu County Public Participation Act 2015 sets out an elaborate institutional framework and modalities
for facilitation and coordination of public participation, the structures are yet to be operationalized and equipped with
necessary capacity and resources including funding, personnel and facilities required to effectively facilitate and
coordinate public participation activities at various levels. The public personnel also do not have adequate capacity to
effectively plan, manage and facilitate public participation processes. In addition, due to lack of standards defining the
levels at which the citizens may be engaged or consulted, and the complexity of some decision-making process such as
planning and budgeting, citizens are hardly enabled to engage meaningfully. As a result, the available opportunities for
citizen participation, which are often held at county and sub county levels, are typically dominated by the elites and
opinion leaders.

5.5.6 Policy Statement

The County Government will operationalize and strengthen the public participation structures at all levels of the county
governance system in line with the Kisumu County Public Participation Act 2015 and other applicable laws. The
County Government in collaboration with non-state actors will undertake coordinated and integrated institutional
capacity building of public participation structures, institutions, non-state actors and citizens to ensure effective public
participation at all levels.

5.5.7 Policy measures and strategies
The County Government in collaboration with the non-state actors and partners will:

1. Operationalize and strengthen public participation structures and mechanisms including office of public
participation, communication and citizen fora at all levels

2. Conduct capacity needs assessment of the public participation structures at county and decentralized unit
levels;

3. Develop and implement county public participation capacity building strategy for the mandated county
institutions;

4. Adequately equip the county public participation structures including Office of Public Participation,
departmental participation units, communication offices, multi-stakeholder committees, technical working
groups, taskforces and/or panels and citizen forums etc.

5. Provide capacity building and training for the County Assembly committees and their technical staff,
participation coordinators or facilitators and public officials responsible for the conduct of public
participation processes.

6. Establish and build capacity of performance management framework for public participation at various
levels
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7. Ensure allocation of adequate budget and resources for the establishment and operationalization of the public
participation structures established by the Kisumu County Public Participation Act, 2015 and other applicable
laws.

5.6 Strengthening multi-sectoral and intergovernmental coordination for effective public participation

Since public participation involves diverse actors and sectors at various levels of governance and decision- making,
ensuring effective stakeholder coordination is critical. This requires that all stakeholders involved in promoting and
facilitating public participation have a clear understanding of their roles and responsibilities, what is expected of them,
what needs to be done and where, the means to do it, accountability for doing it, and an agreed mechanism to ensure
effective coordination of their activities.

5.6.1 Policy gaps and challenges

While the Kisumu County Public Participation Act 2015 assigns the Office of Public Participation (OPP) the role of
overseeing coordination of public participation in the county, this remains a challenge. This is partly attributed to the fact
that the OPP is not yet operationalized and allocated adequate resources to facilitate and coordinate the public
participation function across the county. In addition, there is lack of guidelines and procedures for multi-sectoral and
intergovernmental coordination in public participation at different levels.

5.6.2 Policy Statement

The County government will establish, strengthen and institutionalize inclusive multi-sectoral, stakeholder and
intergovernmental coordination mechanisms at all levels of the county governance and create an enabling
environment for Non-State Actors in promoting public participation. The roles, responsibilities and mandates of
different stakeholders will be clearly defined.

5.6.3 Policy Measures and strategies
The County Government in collaboration with the non-state actors and relevant national agencies will:

1. Strengthen the Office of Public Participation to effectively facilitate and oversee countywide
coordination of public participation function of the county government.

2. Develop guidelines for multi-sectoral and stakeholder coordination and engagement in public
participation, governance and decision-making processes.

3. Develop model stakeholder engagement and partnership agreement to support cooperation between public
authorities, Non-State Actors and development partners in promoting public participation.

5.7 Strengthening legal and policy framework for public participation
Enabling legal and policy environment is key to ensuring the free, equal and meaningful participation of citizens in
governance and decision-making. The necessary legislative and policy measures should hence be identified and

adopted to ensure free and equal participation of all citizens including the marginalized, disadvantaged and
vulnerable in governance and decision-making processes.
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5.7.1 Policy gaps and challenges

Despite a strong constitutional, legal and policy environment for public participation at both national and county
levels, the existing legal and policy frameworks are not fully operationalized. The Kisumu County Public
Participation Act, 2015 for example, lacks enabling regulations and guidelines to fully operationalize the law and
implement other applicable public participation laws and policies within the county. In addition, there are no defined
minimum standards for what is considered adequate, effective and meaningful public participation that should be met in
the exercise of county powers and functions at various levels. Further, there is lack of standard operating
procedures for facilitation of public participation in governance and decision-making processes by both state and
non-state actors.

5.7.2 Policy Statement

The county government shall strengthen the legal and policy environment to ensure free, equal and meaningful
public participation for all in county governance and decision-making. To achieve this the county government shall
review and enact the necessary legislation, regulations, policy guidelines and standards.

5.7.3 Policy measures and strategies
The County Government in collaboration with the non-state actors will:

1. In line with section 49 of the Kisumu County Public Participation Act, 2015, develop regulations onpublic
participation incorporating at a minimum, the following:
a) The conduct and modalities of meetings in various fora;
b) Mechanisms, processes and procedures for public participation at different levels;
Receipt, processing and consideration of petitions and complaints by members of the public;
Notification procedures;
Procedures for organizing, holding and facilitating public meetings and hearings;
Inclusion and involvement of the marginalized and vulnerable in public participation fora;
Matters and decisions for which public participation is required;
Funding of public participation processes;
The rights and duties of members of the public; and
) Any other matter that enhances public participation.
2. In line with the Kisumu County Access to Information, 2014, develop regulations on the right ofaccess
to information incorporating at minimum, the following:
a) Maximum disclosure of information of public interest held by public authorities;
b) Any limitations on access to information that comply with the Constitution and applicable laws
including international human rights laws and convention to which Kenya is a party;
) Procedures to request information of public interest either free of charge or at reasonable cost and
mechanisms for independent review in cases of refusal; and
d) Protection for persons (whistle-blowers) who may disclose or release information in good faith that they
reasonably believe, at the time of disclosure, to be true and of public interest against legal, administrative
or disciplinary sanctions.
3. Inline with Section 90 of the County Government Act, 2012 and the Election Act No. 24 of 2011,develop
enabling county legislation on the conduct local referenda (Kisumu County Referenda Bill) on local issues,
county laws and planning and investment decisions affecting the county for which a
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petition has been raised and duly signed by at least twenty-five percent of the registered voters where the
referendum is to take place.

4. Develop policy guidelines and standards including standard operating procedures to guide all
stakeholders involved in facilitating and promoting public participation in county governance and
decision-making at various levels;

5. Develop guidelines for inclusion and engagement of marginalized and vulnerable individuals and groups
for effective participation in county governance and decision-making

6. Establish appropriate dispute resolution mechanisms for any disputes that may arise in the public participation
processes

7. Promote and protect citizens’ rights to participation, freedom of opinion and expression, includingthe right
of access to information, and the rights to freedom of peaceful assembly and of association.

8. Design and implement measures to strengthen equal participation taking into account the diverse needs or
challenges of individuals and groups that are marginalized, disadvantaged or vulnerable.

9. Develop guidelines and procedures for ensuring fair, equitable, timely, inclusive and affordable public
participation opportunities and remedies for violations of the right to participate in public affairs at all levels of
governance and decision-making processes.

5.8 Ensuring sustainable financing and investment in public participation

The Constitution identifies public participation as one of the binding principles and values of governance and a
requirement for making decisions affecting the people. Both national and county governments are thusobligated in
exercise of their powers or performance of their functions to ensure inclusive public participation in governance and
decision-making. This includes participation in planning; discussing and reviewing budget estimates; implementation of
the approved plans and budgets; policy making; the legislative and other businesses of the county assemblies and
their committees; the governance of urban areas and cities; and conducting local referenda. To ensure effective public
participation in county governance and decision- making, adequate and sustainable public financing and investment is
therefore required. Article 175 (2) of the Constitution indeed requires county governments to have reliable sources of
revenue to enable them to effectively govern and deliver services as assigned by the Constitution.

5.8.1 Policy gaps and challenges

While the County Government of Kisumu has established elaborate structures for facilitation and co- ordination of
public participation in county governance, these structures are not accompanied with adequate county budget allocation
and investment. Funding for public participation function and activities therefore remain highly inadequate,
unpredictable and unreliable resulting in limited citizen public participation in county decision-making. Other
challenges include lack of county public participation investment plan anddependence on development partners’ and
non-state actors” funding of public participation activities, which is often inadequate and unsustainable.

5.8.2 Policy statement

The County Government will ensure adequate, secure and sustainable funding for public participation function.
The county government will also create an enabling environment for the non-state actors and development partners
to support and promote public participation, civic education and access to information at all levels of county
governance. Specifically, the County Government of Kisumu will establish a county public participation fund and
provide a designated budget line within the county program based budget
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framework. The budget for public participation will be ring-fenced to ensure that it is secure and not diverted for other
purposes. The county government will determine a percentage of the county development budget to be used for public
participation and civic education purposes at county and decentralized levels.

5.8.3 Policy measures and strategies
The County Government in collaboration with the non-state actors and development partners will:

1. Develop and implement county public participation investment plan and resource mobilisation strategy.

2. Develop inclusive public participation planning, budgeting and sustainable financing guidelines for
government and non-state actors.

3. Strengthen the financial capacity of the Office of Public Participation to support and coordinate
countywide public participation planning, budgeting and resource mobilization.

4. Map, identify and promote innovative financing options for public participation at county and
decentralized units and other levels.

5. Establish and administer Kisumu County Public Participation Fund to receive and mobilize fundsfrom
various sources in line with Article 207 (4) (b) of the Constitution and Section 116 of Public Finance
Management Act, 2012.

6. Establish public participation function as either a program or sub-programme of the governance and
administration sector within the county Program Based Budgeting Framework.

7. Increase county government budgetary allocations for each County department, decentralized unit and County
assembly for facilitation of public participation and civic education activities at all levels of county
governance structure.

8. Develop planning and budgeting guidelines for inclusive participation of individuals and groups that are
marginalized, disadvantaged or vulnerable in governance and decision-making.

5.9 Strengthening public participation research, monitoring and evaluation

The purpose of research, monitoring and evaluation is to help generate evidence for decision-making, and to measure
and track performance in achieving set targets and indicators to improve accountability. Through research, monitoring
and evaluation, evidence and facts are generated to aid decision-making, learning, effective implementation and
planning. In respect to public participation, the evidence and facts generated assist both duty bearers and citizens to
ensure informed engagement, assess performance, learn and recast processes as necessary. An enabling research,
monitoring and evaluation framework is therefore required for better understanding of the needs and problems
associated with achieving effective public participation, inform critical decisions and improve future planning.

5.9.1 Policy gaps and challenges
There is lack of county research, monitoring, evaluation and learning framework for public participation. Public

participation standards and indicators have also not been defined and integrated into county integrated and sectoral
development planning and M&E framework.
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5.9.2 Policy Statement

The County Government in collaboration with non-state actors and partners will establish and operate anintegrated
public participation research, monitoring, evaluation and social accountability system to promote evidence-based
decision-making and ensure seamless performance tracking and social accountability incounty governance and
decision-making. The county government shall institute measures to increase investment in public participation
research and utilization of strategic information for decision-making.

5.9.3 Policy measures and strategies
The County Government in collaboration with relevant national government agencies and non-state actors will:

1. Ensure the integration of public participation function into the county integrated development and sectoral
planning framework.

2. Establish and operate county integrated public participation and governance M&E framework and system
aligned with the county public participation investment plan.

3. Strengthen the capacity of the Office of Public Participation to effectively facilitate and coordinate research,
monitoring and evaluation on matters relating to public participation and prepare the county public
participation status reports.

4. Develop and widely disseminate county public participation indicators for tracking and assessment of
performance at various levels.

5. Develop and implement County community scorecard guidelines for social accountability in
governance and development.

6. Promote utilization of findings and information from research, M&E systems to inform decision-making
and improve public participation practice, learning and knowledge exchange.

7. Strengthen communities’ capacity to actively participate in research, monitoring, evaluation and social
audits.

8. Establish and operate knowledge management, communication and feedback mechanisms to ensure
effective dissemination of research and M&E findings to the citizens and decision makers.
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CHAPTER SIX: POLICY IMPLEMENTATION FRAMEWORK

The Kisumu County Public Participation Policy shall be implemented through various instruments including legislation,
regulations, by laws, guidelines, standard operating procedures, county investment plans, annual work plans and
budgets among others. To determine the success of implementation, the policy and its associated investment plans
shall be carefully monitored and evaluated at various policy implementationlevels.

6.1 Policy dissemination

The Office of Public participation in collaboration with the various county departments, the county
communication and information offices, the county legislative assembly, non-state actors and partners shall spearhead
the dissemination of the Kisumu County Public Participation Policy throughout the county through multi-media
strategies.

6.2 Policy implementation and planning framework

The Policy implementation approach will involve a highly participatory, multi-sectoral, collaborative, consultative,
cooperative and coordinated strategy. A stakeholder engagement and communication strategy shall be developed and
implemented. In addition, political leadership at all levels shall be mobilized to support the public participation policy
implementation through political good will policy, legislation and public investment.

6.2.1 Institutional Implementation Framework

This Policy will be accompanied with a costed implementations plan both in the Executive and County Assembly.
Overall, the Office of Public Participation will oversee the implementation of the Policy. To ensure effective oversight,
facilitation and coordination of the policy implementation, the Office of Public Participation shall decentralize its
services to the ward level. The Policy will be implemented through an integrated, coordinated and consultative
process involving various actors at the county, sub county, ward, city and urban areas and village levels to ensure both
vertical and horizontal integration. In addition, a wide range of non- state actors including civil society organizations
(CSOs), non-governmental organizations (NGOs), Faith Based Organizations (FBOs) and community based
organizations (CBOs), together with development partners are envisaged to play crucial roles in the policy
implementation. More importantly, the people, inexercise of their sovereignty will have the overall role of holding
every duty bearer accountable.

To ensure effective stakeholder coordination, Kisumu County Multi-Sectoral and stakeholder Coordination Committee
co-convened by the Office of Public Participation will be constituted as the countywide public participation
coordinating mechanism. The aim of the Committee will be to ensure that the various stakeholders and sectors
effectively play their respective but interdependent roles with a view to promoting effective public participation in the
governance of the County. The Committee will have representatives drawn from all county departments, the county
assembly, National Government Administrative Officers (NGAQs) such as County Commissioner, Constitutional
Oversight Bodies within the county and non-state actors who directly work on any of the ten key policy focus areas. The
Committee may at its discretion establish technical working groups as appropriate. Table 12 below outlines the roles
and responsibility assigned to various stakeholders in the implementation of the policy.
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Table 12: Roles and responsibilities of stakeholders

Stakeholders

Roles and responsibilities

Relevant National
Government Agencies

Cooperate, consult and collaborate with the county government in promoting public
participation in local governance and decision-making.

Promote intergovernmental relations, coordination and dispute resolution relating public
participation in areas of mutual concern including implementation of concurrent functions.
Provide capacity building and technical assistance to the county as appropriate.

Set national norms and standards for public participation and governance.

Report on international obligations in relation to the right to public participation, access to
information and other applicable rights and fundamental freedoms.

Provide conditional and/or non-conditional grants to support the county in strengthening
public participation and civic education.

Promote and facilitate public participation and coordination in national government related
functions through national government administrative officers (NGAQSs) including County
commissioner, deputy community commissioners, assistant county commissioners, chiefs
and assistant chiefs at the county, sub-county, ward, location and sub location levels
respectively.

Relevant Constitutional
Commissions and
Independent offices

Protect the sovereignty of the people and ensure optimal exercise of people’s sovereignty in
the affairs of the state

Promote, respect, protection and observance of participation rights and freedoms

Monitor, investigate and report on the observance of participation rights

Receive and investigate complaints about alleged abuses of the participation rights and take
steps to secure appropriate redress where the rights have been violated

Act as the principal organs of the state in ensuring compliance with obligations under treaties
and conventions relating to participation rights

Investigate complaints of unfair or unresponsive official conduct, report on complaints
investigated and take remedial action

Investigate any conduct in state affairs, or any act or omission in public administration in any
sphere of government that is alleged or suspected to be prejudicial or improper or to result in
any impropriety or prejudice in respect of the rights related to public participation.
Decentralize functions to county to ensure reasonable access to services within the county.
Cooperate, consult and collaborate with the county government to promote, protect and fulfil
public participation rights.

Judiciary

Uphold and enforce the rights to participation as guaranteed by the Constitution.
Hear and determine applications for redress, including compensation as a result of a denial,
violation or infringement of, or threat to the participation rights

The County Executive
Committee member
responsible for Public
Participation, County
Departments and Agencies

Promote and uphold the principles of citizen participation in county governance and decision
making enumerated in the Constitution of Kenya and Section 87 of the County Government
Act, 2012.

Facilitate the establishment of structures for citizen participation at county and decentralized
units in line with Section 91 of the County Government Act, 2012.

Facilitate and prepare an annual report on public participation in the county government
affairs to the County Assembly

Promote and facilitate citizen participation in county governance, and development and
implementation of policies, plans, budgets and service delivery through the various
departments and agencies of the county government at all levels.

Develop and implement county public participation investment plans

Provide adequate budgetary allocation for public participation

Receive and expeditiously respond to petitions, complaints and challenges from citizens.
Facilitate timely access to information, data, documents, and other information necessary for
facilitating effective citizen participation in relevant or related to policy and legislation
formulation and implementation including the approval of development plans, proposals,
projects and budgets
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Office of Public Participation
established under Section 5 of
Kisumu County Public
ParticipationAct, 2015

Facilitate policy dissemination and publicity

Oversee, facilitate and co-ordinate all county public participation stakeholders and activities.

Advice the county executive committee on matters of policy relating to public participation

Advise all county departments, agencies, sub county, ward and village administrations and non-state
actors on matters pertaining to the public participation

Develop and enforce guidelines, standards and procedures regarding public participation.

o Establish appropriate mechanisms, processes and procedures to enable citizens and local communities
to effectively participate in county affairs.

o Facilitate, convene and publicize citizen participation forums on issues of interests, the
implementation of county policies and plans, the administration and functioning of the county
government and the delivery of services

o Support public hearings in relation to any petition submitted to the county executive committee

e Prepare and submit the annual report on the status of public participation to the Governorand the
County Assembly

e Monitor, track and evaluate county public participation programs and activities

o Perform all the functions under Sections 8 and 9 of the Kisumu County Public Participation Act,
2015 and any other applicable law

County Assembly o Structure and streamline the manner in which public participation is conducted by the County
Assembly

e  Formulate County Assembly policy guidelines on public participation

o  Establish County Assembly public participation, partnership and stakeholder managementmechanism at
county assembly, ward and village levels

o Allocate and ring fence public participation funds to ensure sustainable financing of County
Assembly public participation activities

o  Facilitate public participation and involvement in in all the legislative and other businesses of the
County Assemblies

o Appropriate adequate resources for county public participation activities

o Oversight the county executive in the implementation of county public participation plans,budgets
and programs.

e Enact enabling legislation, regulations and rules for the implementation of the county public
participation policy

City Board and Town e Support and liaise with the Office of Public Participation on implementation of public
Committees participation within the city and urban areas

e  Ensure that residents participate in decision-making, programmes and service delivery

e  Promote and facilitate residents’ participation in the development of city and urban policies and by
laws

o Facilitate the involvement of the public in city Board and Town Committees planning andbudget
making processes

o Develop the City Board and Town Committees public participation Investment Plan

e  Provide adequate budgetary allocation for public participation

Sub-County Administration e Support and liaise with the Office of Public Participation on implementation of public
participation policies, plans and programs within the sub county

o Mobilize the public for participation in the development of county policies, plans and service
delivery

e  Convene regular social audit of sub county development programmes and activities,

o  Facilitate public participation in formulation and implementation of sub county development plans and
programmes

e Convene regular public meetings or barazas to disseminate information of public interest
including government policy and decisions, public notices, receive public feedback and
encourage public participation in formulation and implementation of policies, plans and projects.

e Monitor and keep record of sub county public participation programmes and activities

e  Coordinate the public participation programs and activities within the sub county
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Village Administration

National Government
Administrative Officers and
service coordination units
including county
commissioner, deputy
community commissioners,
assistant county
commissioners, chiefs and
assistant chiefs

Non-State Actors
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Support the Office of Public Participation activities within the ward
Mobilize communities to participation in the county development of policies, plans and service
delivery.
Convene regular public meetings or barazas to disseminate information of public interestincluding
government policy and decisions, public notices and receive public feedback and encourage public
participation in formulation and implementation of policies, plans and projects
Facilitate dissemination of county policies and decisions.
Receive feedback and reports from the public on public participation and implementation
policies, plans and programs.
Facilitate social audit of ward development programmes and activities,
Facilitate public participation in formulation and implementation of ward development plans and
programmes
Monitor and keep record of ward public participation programmes and activities
Resolve disputes that may arise in public participation processes.
Coordinate the public participation programs and activities within the ward
Support the Office of Public Participation activities within the village unit
Mobilize the community to participation in the effective exercise of the county functions andpowers at
the village level
Convene regular public meetings or barazas to disseminate information of public interestincluding
government policy and decisions, public notices and receive public feedback
Facilitate and ensure the community and citizens’ participation in monitoring of the
implementation of county policies, plans and programmes at the village level.
Facilitate and support regular social audit of county and village development programmesand
activities.
Facilitate and support community participation in the planning, design and implement
community projects including in the activities of project management committees.
Facilitate public participation in the formulation and implementation of village development plans
and programmes
Monitor and keep record of village public participation programmes and activities
Coordinate community participation programs and activities within the village
Resolve disputes that may arise in public participation processes.
Receive feedback and reports from the public on implementation of county policies, plansand
programs.
Cooperate, consult and collaborate with the county public participation structures to facilitate citizen
participation in areas of mutual concern including implementation of concurrent functions within
the county
Promote intergovernmental relations, coordination and dispute resolution relating public
participation in areas of mutual concern including implementation of concurrent functions.
Collaborate and cooperate with Office of Public Participation and county administrative units to
facilitate and coordinate public participation in national government supported programs and
services at the county, sub-county, ward, location and sub location levels respectively.
Convene regular public meetings or barazas to disseminate information of public interest
including national government policy and decisions, public notices and receive public feedback
Complement county government efforts in promoting public participation and good
governance at all levels
Support and facilitate policy dissemination
Mobilize the citizens to participate in diverse aspects of public governance and decision- making
Design, develop and implement civic education programmes.
Develop information, education and communication materials that are easily understood and
accepted by the community.
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e Awareness creation citizens’ rights to participate in governance and decision-making and affairs
of the county government in general.

e Capacity building and training.

e  Policy advocacy and participation in forums.

e Resource mobilization and fund raising for public participation and governance
programmes.

o  Contributing expertise for the promotion of the public participation and good governance.

e Bridge existing gaps between government and communities in public participation in
governance and decision-making.

e  Facilitate monitoring, evaluation and social accountability.

e  Contribute to preparation of public participation status report

e  Research and generation data, information and evidence for decision-making.

Complement government efforts in policy implementation

e  Facilitate capacity building and technical assistance for public participation

e  Assist in leveraging resources and provide programme funding and budget support for policy
development and implementation, monitoring and evaluation

e Support institutional development and strengthening

e Support research and development

Development partners

Community  based e Assist in community mobilization for public participation and civic education activities.
prget_nize}tions and e Participate in decision-making processes including policy and law making, planning,
Institutions budgeting and program implementation, service delivery and M&E processes;

o  Facilitate mobilization of local resources for public participation
e  Engage in civic education and awareness creation activities on participation and other rights.

Citizens and communities o Actively participate in decision-making including county planning, budgeting and

implementation processes either as individuals or representative groups.

o  Attend public participation meetings and to contribute effectively

o Actively participate in county civic education initiatives and other processes;

o Actively participate in monitoring evaluation and social audit of county policies, legislation, plans,
budgets, public participation and civic education processes

o  Exercise their sovereignty by holding duty bearers and all other agencies to account for their
decisions and actions.

6.2.2  Policy Planning

To guide the systematic implementation of the Kisumu County Public Participation Policy, the County
Government through the Office of Public Participation shall develop a costed Kisumu County Public Participation
Investment Plan within one year of the launch of the Policy. The Investment Plan shall be developed within the
County Integrated Development Plan (CIDP) framework and implemented through the annual development plans and
budgets. The various county departments, agencies and decentralized units as well as the County Assembly shall
develop and implement their respective public participation investment plans and budgets. The investment plans at all
levels shall be accompanied by clear funding and resource mobilization strategies which shall be executed through the
annual work plans and budgets developed within the county planning and budgeting framework. Local needs, demands
and vulnerabilities will serve as a key criterion for devising inclusive plans, interventions and allocation of financial
resources.

6.3 Policy monitoring and evaluation framework
Section 47 (1) of the County Governments Act 2012 requires counties to develop a performance management plan to

evaluate the performance of the county public service and the implementation of county policies. The plan should
provide for, among other things, objective, measurable and time bound performance indicators,
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expected inputs, outputs and results and citizen participation in the evaluation of the performance of the County
Government.

The Office of Public Participation and partners shall undertake the monitoring and evaluation of the Kisumu County
Public Participation Policy. In this regard, the Office of Public Participation in collaboration with partners shall,
within one year of coming into effect of the Policy, establish a County Integrated M&E Framework for Public
Participation. The M&E framework shall be aligned with the county Public Participation Investment Plan. The
framework will specify, among other critical elements, performance targets, budgets and timelines against which the
implementation of the Policy will be assessed. The main purpose of the M&E Framework will be to help track, monitor
and evaluate the policy implementation and its outcomes. The key performance indicators to monitor performance and
measure changes at various levels of policyimplementation will be collaboratively developed.

The policy implementation shall be monitored and evaluated through the annual multi-stakeholder sector review
forums. The annual reviews will be aligned with the annual county planning and budgeting processes.

6.4 Policy Review
This Kisumu County Public Participation Policy will be reviewed after a period of five (5) years from the effective

date. The review process shall involve input from citizens and all stakeholders at various levels. The Office of Public
Participation shall issue guidelines and procedures for conducting the policy review processes.
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